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ACT:

Sal es Tax Act--Security demanded for paynment of tax--Vali-
dity of--Bengal Finance (Sales Tax) (Del hi Amendnment) Act,
1956 (Act 17 of 1956), s. 8A

HEADNOTE:

The wvalidity of s. 8A of the Bengal Finance (Sales Tax
(Del hi  Anendnent) Act, 956, enabling the Conmi ssioner of
Sal es Tax to demand security fromdeal ers for paynment of tax
was chall enged by the petitioners on the grounds that (i)
the section gave undefined, unlinted and unrestricted power
to the comm ssioner, (ii) nolimt was fixed for the amount
of security, and (iii) the section did not provide for any
enquiry before the demand of security, nor did it~ provide
for an opportunity of being heard being given tothe person
agai nst whom the order was proposed to be passed.

Held, that s. 8A did not give any unlimted or unrestricted
power to the Comm ssioner of Sales Tax. The power of. the
Conmi ssi oner of Sales Tax was subject to the condition /that
it

(1)[1958] 9 S.T.C. 194.
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must appear o himto be necessary to denmand security for
the proper realisation of the tax. The power to levy a tax
includes the power to inpose reasonable safeguards for
collecting it and denandi ng security for the proper paynent
of tax is neither in arbitrary nor an unr easonabl e
restriction.

Durga prasad Khaita v. Commercial Tax Oficer, [1957] 8
S.T.C. 105, approved.

Dwarka Prasad Laxmi Narain v. The State of Utar Pradesh,
[1954] S.C. R 803, distinguished.

Virendra v. The State of Punjab, [1958] S.C.R 308 and
Ki shan Chand Arora v. The Conmi ssioner of police, Calcutta,
[1961] 3 S.C.R 135, referred to.
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The power of the Conm ssioner as regards the anbunt of
security was not unlimted because the order of the Comm s-
sioner was subject to revision and scrutiny by the Chief
Conmi ssi oner

In the instant case an opportunity having been give to the
petitioners for submtting their defence and an expl anation
havi ng been actually submtted by the petitioners there was
no violation of the principles of natural justice. A second
opportunity for oral hearing was not obligatory.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 77 of 1958.

Petition Under Art. 32 of the Constitution of India for
enf orcenent of Fandanental Rights.

Bhavani Lal and P. C. Agarwal a, for the petitioners.

C. K. Daphtary, Solicitor-GCeneral of India, B. Ganapathy
lyer and T. M~ Sen, for the respondents.

1961. WMarch 14. ~ The Judgnent of the Court was delivered by
S.K DAS, J.-This is a wit petition-under Art. 32 of the
Constitution. The petitioners, Messrs. Nand Lal Raj
Ki shan, carry on a business of commission agents at Del hi
and are liable to pay sales tax in respect of their business
under the provisions of the Bengal Finance (Sales Tax) Act,
1941, as in force in Delhi. They filed returns for four
quarters of 195455 and cl ai med exenption in respect of sales
of certain goods to the regi stered deal ers under the provi-
sions of s. 5(2)(a)(ii) of the said Act. By his order dated
April 11, 1956, the Sales Tax O ficer ~disallowed the
exenption clained by the petitioners mainly on~the ground
that the alleged sales were nade to "those
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regi stered dealers whose activities had gone underground."”
The Sales. Tax O ficer issued a demand notice for a sum of
Rs. 1,11,890-11-0 on account of sales tax. The petitioners
then carried an appeal to the Assistant Conm ssioner of
Sal es Tax, Del hi. The Assistant Conm ssioner set aside the
order of the Sales Tax Oficer and remanded the case for a
fresh decision in the light of certain judgments given by
the Chief Comm ssioner, Delhi, in a nunber of simlar cases.
In the neantinme the Bengal Finance (Sal es Tax) Act, 1941,
was anmended by the Bengal Finance (Sales Tax) (Delhi
Amendnent) Act, 1956, being Act No. 17 of 1956. Thi s
amending Act which cane into force on COctober ~ 27, 1956,

inserted a new section, which is s. 8A of the Act. This
section reads as foll ows:
"S. 8A Security from certain class of

deal ers. The Comm ssioner, if it appears to him
to be necessary soto do for the proper
realisation of the tax |evied under this Act,
may inmpose for reasons to be recorded in
witing as a condition of the issue of a
registration certificate to a dealer or of the
continuance, in effect, of such a certificate
issued to any dealer, a requirenent that the
deal er shall give security up to ail anount
and in the manner approved by the Conmi ssioner
for the paynent of the tax for which he may be
or becone liable under this Act."
On May 17, 1957, the petitioners asked for a fresh
registration certificate on the ground that their origina
certificate had been lost in transit. They further asked
for the addition of sone nore items of goods in the
registration certificate, such as cigarettes, bidis and
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glass of all kinds. Thereupon the Sales Tax Oficer made
certain enquiries and found that the petitioners had been
frequently shifting their places of business and the sales
al l eged to have been nmade by themto sonme registered deal ers
wer e not genui ne, because those persons could not be traced
at the addresses given. On a report being submtted to the
Comm ssi oner of Sal es Tax, Del hi, the Comm ssioner asked the
Sales Tax Oficer to issue a notice to the petitioners. On
286
July 13,1957, such a notice was issued to the petitioners to
show cause why they should not be asked to furnish a
security of Rs. 10,000 in accordance with the provisions of
s. B8A. The petitioners then appeared before the Sales Tax
Oficer and nade a statenent that they were not prepared to
deposit any anmount as security. They also filed a witten
expl anati on objecting to the demand of security. The natter
was then referred to the Conm ssioner of Sales Tax who con-
sidered the explanati on of the petitioners and the report of
the Sales Tax Oficer. The Conmm ssioner expressed his
finding.in the foll owi ng words:
“I'n view of the reputation that the dealer
enjoys in the market, namely, that he being a
comm ssion agent has been engaged in the
busi ness of selling goods to other comm ssion

agent's, al | sal es bei ng ef fected to
unscr upul ous regi stered deal ers, frequent
changes in-the  name and place
S
wi t hout gi vi ng specific detail s, l ate
subm ssion of —informtion regardi ng the
changes: in the name and place of  ‘business,

non- subm ssi on of returns for the year 1956-57
within the prescribed tine, it appears ' neces-
sary to demand security under section 8A of
the Bengal Finance (Sales Tax) Act, 1941 as in
force in Del hi.'
Accordingly, on Novenber 27, 1957, he nmade an or der
directing the petitioners to furnish security either in cash
or by tw personal sureties for.a Bum of Rs.” 5,000 by
December 15, 1957. Agai nst the aforesaid —order ~of the
Conmi ssioner the petitioners went in revision to-the Chief
Comm ssi oner of Del hi. The Chief Comm ssioner heard Counse
for the petitioners and by his order dated April 15, 1958,
di smissed the application in revision. The petitioners then
filed a wit petition in the Punjab H gh Court ~ which was
summarily di smissed
On the present wit petition the petitioners have inpugned
the order of the Conmi ssioner dated Novenmber 27, 1957 on the
ground that s. B8A of the Act under which the  order’ was
passed is constitutionally invalid. They have challenged
the wvalidity of s. 8A on three grounds: firstly, it s
contended that s. 8A
287
gi ves an undefined, unlimted and unrestricted power to the
Conmi ssi oner of Sales Tax; secondly, it is contended that no
l[imt is fixed with regard to the anpbunt of security which
may be demanded under the section; and thirdly, it is
cont ended t hat the section inposes an unr easonabl e
restriction on the right of the petitioners to carry on
their business inasnuch as it does not provide for any
enquiry before the demand for security is nade, nor does it
provide for an opportunity being given to the person agai nst
whom the order is proposed to be passed of being heard
bef ore such order is passed.
W do not think that these grounds have any substance.

of

busi nes
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Section 8A does not give unlimted or unrestricted power. to
the Conmissioner of Sales Tax. It states inter alia that
the Comm ssioner may inpose for reasons to be recorded in
witing as a condition of the issue of regi stration
Certificate to a dealer, or of the continuance of such a
certificate, a requirement that the dealer shall give
security up to an ampount and in the manner approved by the
Conmi ssioner for the paynent of the tax for which he may be
or becone liable wunder the Act: this power of t he
Conmi ssioner is, however, subject to the condition that it
must "appear to himto be necessary so to do for the proper
realisation of the tax |evied under the Act". In other
wor ds, the Comm ssioner nay exercise his power of denanding
security only when he considers it necessary to do so for
the proper realisation of the tax |evied under the Act. By
no stretch of argunent can-it be suggested that the power is
an unlimted or an-unrestricted power. Learned Counsel for
the petitioners  has referred us to the decision of this
Court in Messrs. Duarka Prasad Laxm Narain v. The State of
Uttar Pradesh (1). That was a case in which under cl. 4(3)
of the Uttar Pradesh Coal Control Order, 1953, the |icensing
authority was, given absolute power to grant or refuse to
grant, renew or refuse to renew suspend, revoke, cancel or
nodi fy any licence under the Order. It was pointed out by
this Court that therewas nothing to regulate or guide the
di scretion

(1)[1954] S.C.R 803.

288

of the licensing officer and the provision inmpugned therein
commtted to the unrestrained will of a single individua
the power to grant, wi thhold or cancel licences in any way
he chose. That is not the position here. Section 8A itself
gi ves the necessary guidance when it ~says that t he

Conmi ssioner may exercise his power ~only when it is
necessary to do so for the proper realisation of the tax
| evied under the Act. In a later decision of this Court in

Virendra v. The State of Punjab (1) it was pointed out that
in Dwarka Prasad's case (1) the i mpugned provi si on
prescri bed no principles and gave no guidance inthe ‘nmatter
of the exercise of the power, but in _a case where the
exerci se of the power is conditioned by the statute itself,
the ratio in Dwarka Prasad case (2) does not apply. The
sane view was reiterated in Kishan Chand Arora v. The
Conmi ssi oner of Police, Calcutta (3).

Section 7(4a)(i) of the Bengal Finance (Sales  Tax)  Act,
1941, gives the power to the Commissioner to demand
reasonable security for the proper paynent of tax payable
under the Act. This section came in for consideration of
the Calcutta High Court in Durga Prasad Khaitan V.
Commercial Tax Oficer (4) and it was held that the section
did not confer wunfettered or arbitrary power < to t he
Conmi ssi oner. W approve of the view expressed therein that
the power to levy a tax includes the power to inpose
reasonable safeguards in collecting it, and denmandi ng
security for the proper paynent of the tax payabl e under the
Act is neither an arbitrary nor an unreasonable restriction.
As to the contention that there,is nolinit to the anount
whi ch can be denanded as security, it is only necessary to
point out that the ampbunt that can be demanded as security
must have relation to the paynment of the tax for which the
person concerned may be or becone |iable under the Act. The
amount nust depend on the nature of the business, its
turnover and the amount of tax payable thereon by the person
concerned. Furthernore, the order of the Commi ssioner under
s. 8A is subject to revision by the Chief
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(1) [1958] S.C.R 308, 321
(3) [1961] 3 S.C.R 135.
(2)[1954] S.C.R 803.
(4)[1937] 8 S.T.C. 105.
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Conmi ssioner and if an arbitrary or unreasonable anobunt is
demanded, the order of the Comm ssioner will be subject to

scrutiny by the Chief Comm ssioner. W do not think that
even in the matter of the anpbunt of security, the power of
the Commissioner is unlinmted or unrestricted.

As to the last contention that the section does not provide
for any enquiry or any opportunity being given to the person
agai nst whom the order i's proposed to be passed of being
heard, this point was taken before the Chief Conm ssioner
and the Chief Commi ssioner rightly pointed out that the
principles of natural justice would apply and the person to
whose prejudice the order is to be nade nust be given an
opportunity to say whatever he has to say in his defence.
In the present case such an opportunity was given to the
petitioners: A notice was issued to the petitioners by the
Sales Tax Oficer. The petitioners appeared before the
Sal es Tax Oficer, submitted a witten explanation and also
made oral subnissions. The Comm ssioner had before him the
report of the Sales Tax O ficer, the explanation submtted
by the petitioners inreply to the notice issued, and also
the statenments made by them

It has been contended on behal f of the petitioners that no
or al hearing was' given to the “petitioners by the
Conmi ssioner of Sales Tax and learned Counsel for the
petitioners has nmde a grievance that the order of the
Conmi ssi oner was passed w thout hearing the petitioners. It
may be pointed out here that when the petitioners were heard
by the Chief Conmm ssioner in support of their application in
revision, they made no grievance on the score that the
Conmi ssioner of Sales Tax had not -given them a second
opportunity of a fresh oral hearing.” W do not think that a
second opportunity like the one suggested on behal f of the

petitioners was either necessary or obligatory. The
petitioners had an opportunity of saying what they had to
say against the demand of security. They ~raised their

obj ections which were consi dered by the Conmm ssi oner who, in

spite of those objections, cane to the conclusion that it

was necessary to ask the petitioners

37
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to furnish security for the proper realisation of the tax

levied or leviable under the Act. W agree withthe Chief

Comm ssioner that there was no violation of the principles

of natural justice in the present case.

For the reasons given above we hold that there is no /'nerit

in the petition which is accordingly dism ssed with costs.
Petition dism ssed.




