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ACT:

HEADNOTE

JUDGVENT:
SEN, J.:
1. The appellant, Jagjit Singh, has challenged the
result of the election to the Haryana Legislative Assenbly
at Charkhi Dadri Constituency. The polling took place on
20th May, 1991. The results were declared on 17th June,
1991. Dharam Pal Singh was declared el ected having secured
20918 votes as agai nst 20838 votes polled for Jagjit Singh
the appellant herein. Having |lost by a narrow nmargin'of 80
votes, Jagjit Singh presented an Election Petition in the
Hi gh Court of Punjab & Haryana at Chandi garh, chall enging
results decl ared and denmandi ng a recount of votes cast. ~ The
controversy before the Trial Court has been summarised by
the Trial Judge in the
122
foll owi ng manner
"The case, as set out by the  petitioner is
that the counting arrangenents were so  nade
that no effective vigilance of the process of
counting was possible, resulting in /grave
irregularities to his detriment Ilike |Ilarge
scale rejection of valid votes cast in his
favour, many of his votes being rendered
m ssing, besides virtual booth capturing  of
polling both 15 -A
One of the other respondent, namely Gobind
Ram Garg filed a return seeking to endorse the
stand of the petitioner.
The returned Candidate, on his part,

besi des controverting the petitioner’s
aver nent s, on nerits and asserting t hat
counting of votes had been fair and in

accordance with the procedure prescribed, also
t ook the prelimnary objection that the
petition disclosed no cause of action as there
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was non-conpliance with the provisions of
Section 83 of the Representation of People’'s
Act, 1951 (hereinafter referred to as ’'the
Act’), inasmuch as there was no conci se
statenment of material facts. Geat stress was
also laid upon the absence of a plea to the
ef f ect that the result of the returned

candidate had been nmaterially affected. A
pl ea was al so raised that after each round of
counti ng t he petitioner and al | ot her

cont esting candi dates had af fi xed their
signatures on the prescribed proforma, to
denote that the counting in that round had
been fair ~and ' valid and to the entire
sati sfaction of the candidates. It was thus
the respondents’ <case that the petitioner
nmerely sought a fishing and roving inquiry for
col'l ecting evidence, which was not perm ssible
according to | aw."

The Trial Judge also noted that the follow ng
prelimnary i ssues were raised at t he
heari ng: -

"(1) \VWhether the election petition discloses
any cause of action, if not,,what is its

ef fect? OPR
(2) Wiether the pleadings of the Election
Petition are frivol ous, vexati ous and

unnecessary and as such-deserves to be struck
out as  envisaged  under Oder 6 Rule 16,

C.P.C. 72 OPR
(3) Wiether the Election Petition contains a
conci se statenent of _material facts as

requi red under Section 83(1)(a) of the Act and
if not, what is its effect? OPR

(4). \hether the Election Petition discloses
any ground as envi saged under Section 100 of
the Act for declaring the election’ of the
returned candidate as void and, if not, what
isits effect? OPR

(5) Wether the petitioner. after admitting
t he counti ng to be fair and to hi's
satisfaction, is still conpetent to ask for
recount ? OPR

(6) Wether the petition contains nateria
facts and particulars of the alleged corrupt
practice of booth capturing and, if not, what
isits effect? OPR

(7) \Wether the paragraphs 5, 6, 7, 8, 9, .10
11, 12, 13 and 18 of the Election Petition
di scl ose any cause of action and, if not, what
it its effect? OPR

(8) Whether the paragraphs 14, 15, 16, 17, 19,
20, 21, 22, 23, 25, 30 and . 35 contain
material facts and particulars which disclose
a cause of action and, if not what is “its
effect? OPR

(9) Wether the paragraphs 26, 27 and 31
di scl ose material facts and particulars of the
all eged corrupt practice of booth capturing
pertaining to

123

booth 15-A and, if not, what is its effect?
OPR.

(1 O \Wether the witten statement is not
properly verified, if so, its effect?"
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2. No argunments were advanced on issue No. 10 and
consequently the issue was decided in favour of t he
respondents and agai nst the appellant.

3. | ssues 6 and 9 pertain to corrupt practice of booth
capturing. The Advocate appearing on behalf of t he
appel l ant, specifically stated that those two issues were
not bei ng pressed on the ground of booth capturing. But, it
was stated that had there been proper polling at Booth No.
15A, the result of the election wuld have been different.
As regards issue No.5 the trial Judge has observed that it
deserves to be taken up with the other issues on nerit.
Issues Nos. 1 to 4, 7 and 8 were taken up together and were
deci ded agai nst the appellant and in favour of the returned
candi dat e

4, The grievance of ‘the appellant is that after framng
of the issues, the Designated Judge of the Hi gh Court
ordered on 17.9.91 that a list of witnesses be presented
within a week and the evidence of the appellant was to be
adduced on and from21.10.1991.  The appellant, accordingly,
prepared " an application along with the list of wtnesses.
But, the Designated Judge without recording any evidence
took up the case for hearing on 21.10.1991. The judgrment was
reserved and after a period of three nonths on 21.1.1992
this judgment under ‘appeal was passed.

5. The election petition filed by the appellant was
dismissed mainly on the ground that it did not contain a
conci se statenment of material facts on which the appellant
relied. It was also held that vague and general allegations
were made about inproper rejection of votes. It was further
held that serial nunbers of the ballot papers, which were
wongly rejected, had not been specifically stated in the
petition. The Court ultimately hel d that materi a
particU ars, as required under Section 83(1)(a) of the Act,
had not been given. It was held that the appellant had
really attenpted to enbark upon -a roving and fishing inquiry
which was not permssible under the law. It was also held
that as there was no plea in the election petition that the
result of the returned candidate had been materially
affected by the inproper reception or rejection of ‘votes,
the election petition was devoi d of any cause of action

6. In our view, the election petition should  not have
been summarily dismssed. It is true that the appellant
had not given the serial nunbers of the ballot papers which
according to the appellant, were wongly rejected. ~The case
of the appellant is that counting of votes took place behind
an iron net. The counting agents were nmade to sit 5-6 feet
behind the net and as such could not take down the nunbers
properly. But he had given full particulars of the wvalid
votes which, according to the appellant, were  inproperly
rej ected.

7. Rule 56 of the Conduct of Election Rules, 1961
enunerated the situations in which the returning officer can
reject the ballot paper. One of the grounds of rejection is
if the mark indicating the vote thereon is placed in  such
manner as to make it doubtful to which candidate the vote
has been given. Sub-rule (3) of rule 56 provides that before
rejecting any ballot paper, the returning officer shal
al | ow

124

each counting agent present, a reasonable opportunity to
i nspect the ball ot paper but shall not allow himto handle
it or any other ball ot paper.

8. It is the case of the appellant that at no stage any
ball ot paper was shown to the agents of the candidates or
the candidates at the tinme of the counting.
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9. It has been specifically alleged in paragraph 14 of
the election petition that when ball ot boxes of Booth No.
were opened at Table No. 1, the Returning Oficer rejected
94 votes. Al these 94 rejected votes were polled in
favour of the appellant. The nmain defect in those votes was
that even though the mark was made at the proper place in
front of the nane of the appellant, yet the internal cross
within the circle did not conme out properly in the stanp
mark. The stanping was done with an instrument provided by
the Presiding Oficer. The voters had clearly indicated
their intention to vote in favour of the appellant. The
internal cross wthin circle of the stanp may be either
defective or dim Thi's coul d not be nade the basis for
rejection of votes. Shri Surinder Singh, Counting Agent of
the appellant at Table No. 1, raised objection from a
di stance from behind the iron barricade created by the
Returning O ficer between counting agents and the counting
of ficers, ‘but nobody bothred to llisten to him Like this, at
least 94  valid votes of the appellant were declared
invalid ‘on” Table No. 1 the-in first round. In fact, an
al l egati on _of -ani nus has been mmde against the Oficer-in-
Charge at Table No. 1.
10. Simlar allegations about inproper rejection of votes
on the same ground are contained in paragraph 15 regarding
rejection of 44 votes relating to Booth No.73 at Tabl e No.
1, in paragraph 16 regarding rejection of 110 votes relating
to Booth No.49 at Table No. 1 and in _paragraph 17 regarding
rejection of 65 votes relating to Booth No. 100 at Table
no.4. In paragraph 34 it is alleged that 13 votes relating
to Booth No.55 were inproperly rejected at Table No.7 on the
ground that the seal of the Presiding Oficer, ~which he has
to affix to make a vote valid, was so put ‘that the
i mpression was also visible on the front side of the  ball ot
paper and that this could hardly be a ground for rejecting
the votes.
11. It would thus appear that  in the aforenentioned
par agraphs of the election petition the appellant /‘had set
out the nunber of votes which were inproperly rejected, the
particul ar booth to which they related, the particular table
at which the said votes were counted and the grounds on
which the votes were rejected. Al that was |acking was the
serial nunbers of the rejected ballot papers. Explanation
for the sane is offered in paragraph 12 of the election
petition wherein after referring to the requirement laid
down in Rule 56(3) of the Conduct of Election Rules, 1961 it
is stated that in view of the seating arrangenent” at no
stage any ballot paper was shown to the agents of the
candidates or to the candidates at any stage (during the
counting. The truth or falsity of this explanation will have
to be decided on the basis of evidence that is adduced at
the trial. But at this stage the said explanation cannot be
i gnor ed.
12 The pleadings in the instant case, are no different  from
the pleadings in Arun Kumar Bose v. Mhd. Furkan Ansari &
Os., (1984) 1 SCR 118, wherein simlar avernents were
contai ned in paragraph
125
9(1) of the election petition. This Court observed: -
"So far as avernent in paragraph 9( 1 ) of the
election petition is concerned, we find that
the nunber of ballot papers alleged to have
been wrongly rejected has been furnished, the
counting table nunber has been given, the

booth nunber has al so been discl osed

and

th
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ground for rejection has even been pleaded.
Respondent 'No. 1 pleaded that the particulars
of the ballot papers could not be obtained as
during counting they were not shown. (pp. 126-
127)
We agree with the High Court that in the facts
and circunstances of the case the pleading in
paragraph 9( 1 ) set out the material facts in
a proper way and no defect can be found with
it."
13. The trial Judge was, therefore, in error in holding
that the avernents in paragraphs 14, 15, 16, 17 and 34 read
with paragraph 12 of the election petition do not contain
material facts as required by Section 83( 1 )(a) of the Act.
14. Wth regard to conpl aint about m ssing votes, we find
that though in paragraph 22 a general allegation has been
mad in respect of 49 votes stated to be nmissing the
necessary facts setting out the booth nunber, the nunber of
votes 'and tabl e nunber are contained in paragraph 24. The
nere fact that the total nunber of votes in respect of which
these facts are nmentioned in paragraph 24 is |less than 49,
does not justify the conclusion that the avernents in the
said paragraphs do not contain a concise statement of
materi al facts.
15. There is al so anot her serious grievance. |t has been
al l eged that Booth No, 15A for the purpose of polling was
arranged in a tent in Harijan Basti of village Dohka Mji.
After the voting had started, and hardly a score of people
had cast votes, a storm broke out. The Presiding Oficerin-
Charge of the Polling Booth realised that the mgjority of
the voters were casting vots in favour of the appellant. Due
to the storm sone papers inside the booth we scattered as
the tent was in the open. Instead of collecting those papers
and controlling the situation, he declared the polling
closed. Al the people who had cone to cast their votes were
sent home.
16. When the storm subsided, Shri Ram Phal, Polling Agent
of Smt. Bima, Respondent No. 12, requested the “Presiding
Oficer to rstart the polling, but he replied that since the
pol ling had been interrupted, it could not be restarted as

t he intimation had already been sent to the hi gher
aut horities.

17. The polling agent of the appellant remained in the
village till the evening, but the polling was not started.

On that very day, late in the evening, the said polling
agent inforned the appellant that the polling in Booth No.
15A had been di srupted due to stormand not nore than 15/ 20
votes were poll ed.

18. Strangely enough at the tinme of the counting, tota
votes polled were shown as 167, whereas total voters on this
booth were 181. Therefore, there was nore than 90 per cent
polling at this booth, which was inpossible. Qut ‘of 167
pol |l ed votes, 152 were said to have been polled in favour of
the returned candi date which, according to the appellant,
was nore than 90 per cent of the polled votes and was an

i mpossibility.
19. Reference was mde to the
126

instructions issued by the Chief Election Conm ssioner. The
Deputy Comm ssioner-cumDistrict Election Oficer, Bhiwani
sent a wreless nessage dated 22nd April, 1991 to the
Returning Oficers-cum Sub Divisional Oficer (C, Dadri,
Lohari and Siwani, stating therein:-
"NO. 546/ ELECTI ONS DATED 22.4.91. CEO MR S WM
NO. ELEC. 91/ 1AE2400 DATED 10.4.91 REPRODUCED
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BELOW FOR NECESSARY ACTION AT APPROPRI ATE
TIME. QUOTE. ELECTION COVW SSION OF IND A S
WM NO. 464/91 L & A DATED 13.4.91 IS
REPRCDUCED BELOW QUOTE. REGARDI NG
| NSTRUCTI ONS ON BOOTH CAPTURI NG CONTAI NED AT
I TEM XVII1 OF THE CONSCLI DATED | NSTRUCTI ONS,
IT 1S CLARFIED THAT HEREAFTER, |IF THE
RETURNI NG OFFI CER AT THE STAGE OF COUNTING OF
VOTES FINDS THAT IN A PARTICULAR POLLI NG
STATI ON NI NETY PERCENT VOTES HAVE BEEN CAST
AND OUT OF THEM NI NETY PERCENT HAVE GONE |IN
FAVOUR OF ONE CANDI DATE AND THE VOTES CAST IN
FAVOUR OF THE OTHER CANDI DATE ARE VERY
NEGLI G BLE, HE SHOULD KEEP ASIDE THE BALLOT
PAPERS CONTAINED I N THE BALLOT BOXES USED I[N
THAT PARTI CULAR POLLING BOOTH IN A SEALED
COVER | N THE PRESENCE OF COUNTI NG AGENTS OF
CANDI DATES W THOUT "TAKI NG THEM | NTO ACCOUNT | N
THE RESULT SHEET, | F AND ONLY | F THE RESULT OF
THE ELECTI ON I'S NOT AFFECTED AFTER | GNORI NG
THESE VOTES. RETURNI NG OFFI CER MAY DECLARE THE
RESULT, IF ON- THE OTHER HAND THE MARGA N
BETWEEN THE FI'RST TWO CANDI DATES | S LESS THAN
THE TOTAL -~ VOTES SET APART, THE RETURNI NG
OFFICER 1S PROH BITED FROM DECLARING THE
RESULT / AND HE SHOULD SEEK ORDERS OF THE
COW SSION AND ONLY AFTER RECEIPT OF THE
ORDERS' OF THE COW SSION SHOULD  PROCEED
FURTHER. THESE ORDERS ARE NOT' RELAXABLE BY
ROS UNDER ANY CI'RCUMSTANCES. UNQUOTE. YOU ARE
REQUESTED - TO KI'NDLY ENSURE THAT - THE ABOVE
DIRECTIONS OF THE ELECTION COW SSI ON ARE
COWLIED WTH IN THE FORTHCOM NG GENERAL
ELECTIONS TO LOK SABHA ~AND VI DHAN SABHA. "
20. It has been alleged that the Returning O ficer ignored
the directions of the Election Commssion and  despite
objections raised on behalf of the appellant proceeded to
count the votes and declared the result. It has been all eged
that the objection nade by the appellant was torn off on the
ground that this objection did not fail within the
jurisdiction of the Returning Oficer.
21. On behal f of the respondent, it has been pointed  out
that the allegations nade in the election petition are
vague. The appellant had lost narrowWy in the election -and
wanted to nmake a roving and fishing inquiry to nullify the
declared result. It was contended that after each and every
round of voting, the appellant and the respondent No. 1 had
affixed their signatures on the prescribed proforma.  This
i ndicated that both sides were satisfied about the counting
of the votes. No explanation, however, was given on behalf
of the respondents as to why the instructions of the Chief
El ection Commissioner were ignhored in counting the @ votes
cast at polling booth ' No. 15A
127
22. We are of the viewthat no satisfactory explanation
has been given as to why the instruction of the Chief
El ection Conmissioner was not followed in the nmatter of
counting of votes polled in Booth No. 15A. These votes had a
mat eri al bearing on the outconme of the election
23. The trial Judge has held that since, there is no
avernent in the petition that the result of the election was
materially affected by inproper rejection or acceptance of
votes, it is devoid of cause O action. W arc wunable to
agree that the absence of such an avernment in the facts of
this case is fatal. As pointed out by this Court, there my
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be cases where the obvious conclusion to be drawn from the
circunstances is that the result of the election has been
materially affected and that Section 100( 1 Xd) of the Act
is not intended to provide a convenient technical pleain a
case where there can be no dispute at all about the result
of the election being materially affected by the alleged
infirmty. [See:Durai Mithuswami v.N Nachiappa, (1974) 1
SCR 40]. In the present case, the appellant in the election
petition has stated that he has | ost by a margin of 80 votes
only. Fromthe various avernents in the election petition it
was evident that the number of valid votes of the appellant
which are alleged to have been inproperly rejected is much
nore than 80. Fromthe avernents contained in the election
petition it is thus obvious if the appellant succeeds in
establishing his case as set out in the election petition
the result of this election, insofar as it concerns the
returned candi date, would be materially affected.

24. For the reasons aforenentioned we are of the view
that in the facts of this case the election petition should
not have been dismi ssed on the ground that it does not
contain a concise statenent of materical facts and is devoid
of any cause of action.

25. In that view of the matter, we allow the appeal and
remt this case back tothe trial court, to hear it afresh
and decide finally the aforesaid contentions raised on
behal f of the appell ant.

26. W nmeke it clear that we have not - expressed any
opinion on the nerits of the case or correctness of the
al | egati ons made by the appellant or the respondents. It
will be entirely opento thetrial court to find out the

facts and to decide the casein accordance with law and as
it thinks fit.
128




