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RESPONDENT:
STATE OF KERALA & ORS

DATE OF JUDGVENT: 19/ 02/ 2002

BENCH:
U.C. Banerjee & R P. Seth

JUDGVENT:

SETHI , J.
Leave granted.

The Toddy Workers Wl fare Fund | nspector, appointed
under the Kerala Toddy Wl fare Fund Act, 1969 (hereinafter
referred to "the Act") held the appellants to be the
enpl oyers of the workers enployed for running the Toddy shop
and thus liable to pay an anobunt of Rs.72,048/- andinterest
of Rs.23,641/- towards Welfare Fund. The appellants filed a
wit petition in the H gh Court alleging that they were not
the enpl oyers of the workers withinthe nmeaning of Section
2(c) of the Act as they thensel ves were the enpl oyees of Joy
Kourian, respondent No.4 who was the |icensee of the shop
where the toddy was being sold. The H gh Court negatived
their plea vide the judgnent inpugned, hence appeal

It is not disputed that the business in the Abkari Shop

No. 68 of Erattupetta Range was bei ng conducted by respondent
No.4 with the help of the appellants. Respondent No.4 had
been granted the Iicence and under Rule 6(23) of the Kerala
Abkari Shops Di sposal Rules, 2001 the licensee is obliged
not to sell or otherw se transfer the privilege granted or
the licence issued without the witten consent of the
Assi st ant Exci se Conmi ssioner concerned and subject to the
confirmation of the Conm ssioner of Excise. No |licensee can
| ease out or sub-let the whole or any portion of the
privilege or licence granted to him It is not alleged that
any of the appellants was |licensee or a partner or a famly
menber of respondent No. 4.

In the counter affidavit filed on behalf of the

respondent No.2 it is conceded that the aforesaid Joy
Kourian was the licensee of the toddy shop. |In the inquiry
conducted by the Inspector under the Act, the workers and
the Trade Union officers had deposed that the shop was bid
in auction by the respondent No.4 and that the actua

busi ness of the shop was bei ng conducted and wages paid to
the workers by V.T. Chacko, fifth respondent, C T. M chael
second petitioner, Sunny Kurien, fourth petitioner, Joseph
and Joseph, first petitioner and Josepth Sebastian, third
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petitioner. The licensee Joy Kourian filed a statenent
before the authorities under the Act that he hinmself was
conducting the toddy shop and al one was responsible to pay
the welfare fund contribution. Despite his adm ssion, the
Wl fare Fund Inspector held the appellants also liable for
contribution to the welfare fund as they allegedly fel
within the definition of "enployer" under the Act. The
respondent No.2 was of the opinion that the definition of
enpl oyer would include the licensee as well as any other
person conducting the business in the shop. It is further
contended that a Division Bench of the H gh Court of Kerala
in Wit Appeal No.1185 of 1993 had taken a simlar view

Section 2(c) of the Act defines "enployer" as under

"2(c) enpl oyer neans any - person who enpl oys,
whet her directly or through another person, or
whet her- on behalf of hinmself or any other person
one or nore enployees and includes any person who
has a license for the manufacture, distribution
storage or sale of toddy under the Abkari Act for
the time being in force.”

The High Court found that as the appellants were al so
runni ng the business of the shop and had enpl oyed t he

wor kers, they shall be deened to be the enployers vis--vis
those workers and liable to pay the contribution to the fund
under the Act.

A perusal of Section 2(c) shows that it refers to the
person who enpl oys any person, whet her directly or through
any other person or whether on behal f of hinself or any

ot her person, as enployer. The enpl oynent by any person can
be for hinmself or for any other person. ~Merely because the
person is associated with the conduct of the business of an
establ i shnent or shop, it cannot be-said that he had

enpl oyed the workers on his own behalf. There nmay be cases
where it can be shown that besides the owner any other
person conducting the business of the said shop may enpl oy
wor kers on his own behalf and not on behalf of origina
owner. But in the absence of proof to the contrary,
particularly in view of the statenment of principal enployer
that he had enpl oyed the workers, the intermedi ary persons
could not be held to be the enpl oyer of the workers who were
enpl oyed for the conduct of the business in.the shop covered
under the Act. Law pre-supposes the conduct of a | ega

busi ness and cannot be interpreted in a manner which
frustrates the object of the Act and results in not only

m scarriage of justice but violation of the statutory
provision of law. |If, under the Rules, the |icensee was not
authorised to | ease out or sub-let the whole or any portion
of the privilege or licence granted to himfor conducting
the Abkari business, holding the appellants as enployer wth
respect to the licensee’s shop would anmount to facilitate
the violation of the Kerala Abkar Shops Act and the Rul es
franmed thereunder. Such an interpretation is not called for
as it is against the public policy. |In any particular case,
where the authorities find that besides the |icensee any

ot her person conducting the business in a licenced prenises
under the Abkari Act and the Rules framed thereunder is also
liable to contribute to the fund under the Act, they are
under the legal duty to assert and positively hold that
such persons were the enployers vis--vis the workers and
that they were conducting the business either with the | ega
authority of the licensee or the licensing authority. The
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Hi gh Court has taken a general view of the matter w thout
reference to the purpose and object of the Act and the | aw
under which the licence to run the shop was granted. The

i mpugned judgnent is thus not sustainable.

The appeal is accordingly allowed by setting aside the

j udgrment inpugned holding that in the instant case the
appel | ants have not been proved to be enployers vis--vis

the workers and that respondent No.4 al one was the enpl oyer
as adnitted by hinself. The said respondent is |iable for
maki ng the contributions and payi ng the anount sought to be
recovered vide the order passed by Toddy Wirkers Welfare
Fund I nspector. The authorities shall be at liberty to take
all necessary steps for effecting recoveries against
respondent No.4. No costs.

(R P. Sethi)
February 19, 2002




