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ACT:

Departmental Proceedi ngs- Donestic enqui ry- Managenent
appointed legally trained officers as prosecuting officers-
Enpl oyee s request to be represented by a legal practitioner
rej ect ed-whet her viol ates principles of natural justice.

Nat ural justice-Enpl oyee denied assistance of 1lega
practitioner before donestic enquiry while nanagenent
engaged legally trained nmen as prosecuting officers-Wether
viol ates principles of natural justice.

HEADNOTE

The tinme honoured and traditional approach in regard to
a donestic enquiry in industrial disputes is that it is a
managerial function which would be best Ileft to the
nmanagenent without the intervention of persons belonging to
the Il egal profession. This approach was based on the ground
that a domestic enquiry should not be unduly inhibited by
strict rules of evidence and procedural |aws and that in the
i nformal atmosphere in which the enquiry is conducted the
del i nquent woul d be able to defend hinself. Watever
justification there mght have been in the past for hol ding
this view, the position today is altogether different.
Industrial establishnents enmploy on their roll's an
i npressive array of labour officers and |egal advisors in
the garb of enployees. These officers are appointed as
presenting and prosecuting officers for conducting the
nmanagenent’s case in a donmestic enquiry. The enquiry
officer, nore often than not, is a man of the establishment
doning the robes of a judge. The enquiry is held in the
establishnent’s office or part of it. It does not bear any
conparison to an adjudication by an inpartial arbitrator or
a Court presided over by an unbiased judge. Wtnesses are
general |y enpl oyees of the nmanagenent which orders the
enquiry. In short the scales are weighted in favour of the
managenment and agai nst the worknman. ;832 GH, 834 E-F]

Secondly, even in a donestic enquiry there can be very
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serious charges: an adverse verdict may so stigmatize a
wor kman that his future, both in regard to his reputation as
wel |l as his livel hood, might be put in jeopardy. [834 D

The aphorism that "justice nust not only be done but
must be seen to be done" is not a euphem sm applicable to
courts alone; it should apply with equal vigour to all those
responsi ble for fairplay in action. A quasi-judicia
tribunal cannot viewthe situation with equanimity where
there is inequality of representation. [835 @

829

Brooke Bond India (Pvt) Ltd. v. Subba Raman (S) and
Anr. [1961] 2 Labour Law Journal 417 referred to.

Dunl op Rubber Co. v. W rkman [1965] 2 SCR 139, referred

to.

Pet. v. G eyhound Racing Association Ltd. [1968] 2 Al
E. R 545, referred to.

M H  Hoscot v. State of-Maharastra [1978] 3 SCC 544,
referred to Facts:

In a 'chargesheet issued agai nst the delinquent enpl oyee
(respondent) for ~the msconduct alleged against him the
managenent appointed its legal officer and his assistant as
presenting officers. At~ the sane tine it rejected the
enpl oyee’ s request to engage a legal practitioner for his
def ence. Meanwhile, ~as the enquiry was in progress, a
regul ation cane into force enabling a delinquent enployee to
engage a legal practitioner if the presenting officer
appoi nted by the disciplinary authority is a lega
practitioner. Even after the regulation canme into force
neither the enquiry officer nor the disciplinary authority
reviewed the earlier decision rejecting the delinquent’s
request to be represented by a I|egal practitioner. At the
end of the enquiry the respondent was dismssed from
servi ce.

The High Court set aside the order of disnmissal on
grounds of violation of principles of natural justice.

On the question whether, where in a donestic enquiry
tho enployer appoints a legally trained person as
presenti ng-cum prosecuting officer the enquiry ‘would be
vitiated for violation of principles of natural justice if
the enployer rejected the del irnquent’ s request for
perm ssion to defend himby a |l egal practitioner

Di sm ssing the appeal
N

HELD: Since the delinquent enployee had not been
af forded a reasonable opportunity to defend hinself the
enquiry ii vitiated for violation of principles of natura
justice. [836 E]

(1) Were in an enquiry before a donmestic tribunal tho
delinquent is pitted against a legally trained person and if
he had sought perm ssion to appear through a /lega
practitioner, refusal to grant such request woul d anpunt to
deni al of reasonabl e opportunity to defend hinsel f. [837 DO

C. L. Subramaniamv. Collector of Customs Cochin [1972]
3 SCR 485, appli ed.

(2) Where rules governing a domestic enquiry do not
pl ace an enbargo on the right of the delinquent to be
represented by a legal practitioner the matter would be in
the discretion of the enquiry officer whether, considering
the nature of the adjudication and the enquiry, the
del i nquent shoul d be afforded a reasonabl e opportunity to be
represented by a legal practitioner. [839 G
830

(3) When an enquiry officer finds that the enpl oyer had
appointed a legally trained person as presenting officer, he
must, before the comencenent of the enquiry, enquire from
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the delinquent whether he would like to take the assistance
of a legal practitioner. [838 E]

A K Roy v. Union of India, [1982] 2 SCR 272 at p.
345, referred to.

In the instant case when the enquiry conmenced rul es
were silent on the question of representation of the
delinquent by a legal practitioner. Wile rejecting tho
del i nquent’s request to be represented by a | ega
practitioner the disciplinary authority appoi nted the
appel lant’s legal officer and his assistant who were in its

enpl oyment as presenti ng-cum prosecuting of ficers,
apparently on the view that the issues that would arise in
the enquiry were such conplex issues involving intricate

| egal propositions of |law which need the assistance of
legally trained person. Wile tho enployer was represented
by two legally trained persons at tho cost of the appellant,
the delinquent was asked either to fend for hinself or have
the assistance of another enployer who was not a legally
trained person. Intho circunstances, the delinquent was
deni ed resonabl e opportunity to defend hinself and therefore
the conclusion arrived at by the disciplinary authority was
in violation of one of the principles of natural justice.

Though tho disciplinary authority, even in the absence
of a specific provision, could have exercised his discretion
to permt the enployee to be represented by a |ega
practitioner, it was exercised against the enployee on the
ground that the disciplinary authority was  not under any
statutory obligation to grant such request. The regul ation
whi ch cane into force during the course of the enquiry, made
it obligatory for the disciplinary authority to grant
perm ssion to tho delinquent to appear and defend hinself by
a legal practitioner if the nanagenent was represented by
legally trained persons. After the “regulation cane into
force the disciplinary authority should have suo notu
reviewed his earlier order ‘and afforded an opportunity to
the delinquent to be represented by a legal practitioner
[838 DO

The expression "l'ife" used in Art 21 of the
Constitution has a wide npaning. It does not connote only
exi stence or continued drudgery through life. [839 (

JUDGVMVENT:

ClVIL APPELLATE JURISDI CTION: Civil Appeal No. 3734 of
1982

Appeal by Special Leave fromthe Judgnent and order
dated the 4th Novenber, 1982 of the Bonbay H gh Court in
M sc. Petition No 705 of 1979.

F. S. Nariman, A S. Bhasania, OC Mthur ~and D. N
M shra for the Appellant.

Y.S. Chitale, Ms. S. Bhandare and T. Sridharan, for
the Respondent.
831

The Judgrment of the Court was delivered by

DESAI, J. No Special |eave granted.

W heard M. F. S Narinman for the appellant and Dr.
Y.S. Chitale for the first respondent. Wth the consent of
parties we proceed to dispose of the appeal

A char ge-sheet was drawn-up agai nst the first
respondent for the alleged m sconduct and an Enquiry O ficer
was appoi nted to hold the enquiry against the first
respondent. Before the enquiry opened, the first respondent
submitted a request seeking permission to engage a |ega
practitioner for his defence. The Chairman of the appell ant
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rejected this request and sinultaneously appointed two
officers, nanely, Shri R K Shetty and Shri A B. Chaudhary,
Legal Advi ser and Juni or Assi st ant Legal Advi ser
respectively of the appellant as Presenting O ficers before
the Enquiry O ficer. A copy of this letter was endorsed to
the first respondent with a foot note that his request for
permtting himto appear through a legal practitioner in the
enquiry has been rejected by the Chairnman. As a sequel to
the rejection of his request, the first respondent out of
conpel ling necessity subnmitted a request that Shri V. V.
Nadkarni be permtted to appear in his defence which appears
to have been granted. The enquiry opened on April 13, 1976.
On May 8, 1976 Bonmbay Port Trust Enpl oyees Regul ati ons 1976
cane into force. Regulation 12(8) reads as under
"12(8): The _enployee nay take the assistance of

any other enployee or, if the enployee is a class II1
or a Cass IV enployee, ~of an "Ofice Bearer" as
defined in Clause (d) p of Section 2 of the Trade
Uni ons Act, 1926 (16 of 1926) of the union to which he
bel ongs, to present the case on his behal f, but nmay not
engage a |l egal practitioner for the purpose unless the
said Presenting Oficer appointed by the disciplinary
authority is a legal practitioner, or, the disciplinary
authority, having regard to the circunstances of the
case, so perm'ts.”

It may be nentioned that the -date on which the
af orementi oned regul ation came into force, the second out of
25 witnesses for the enployer was in the witness box. It may
as well be mentioned that even-after the Regulation 12 (8)
cane into force, neither the  Enquiry Oficer nor the
Chai rman of the appellant thought fit to
832
review the earlier decision so as to enable the first
respondent to appear through a legal practitioner, At the
end of the enquiry, the first respondent was dism ssed from
servi ce.

The first respondent challenged the Ilegality and
validity of the order of dismissal in Msc. Petition No. 705
of 1979 in the H gh Court of Judi cature at Bonbay. A learned
Single Judge of the H gh Court by his judgnent and order
dat ed Septenmber 13, 1982 quashed and set aside the order of
dismssal, inter alia, holding that while —appointing two
Presenting Officers both legally trained, the Chairman of
the appellant failed to afford a reasonabl e opportunity to
the first respondent to defend himself by refusing him
perm ssion to appear through a legal practitioner and the
principles of natural justice are violated. An appeal being
O O CJ 594 of 1982 by the appellant was disnmissed in |imne
by a Division Bench of that Hi gh Court. Hence this appeal by
Speci al | eave.

W were not inclined to grant |eave to appeal in this
case, but as we want to clear a legal msconception we
thought fit to hear |earned counsel on either side and to
di spose of this appeal by a short judgnent.

The narrow question which we propose to exanine in this
appeal is whether where in a disciplinary enquiry by a
donestic tribunal, the enployer conplaining msconduct
appoi nts | egal l'y trained per son as Presenti ng-cum
Prosecuting Officer the denial or refusal of a request by
the del i nquent enpl oyee seeking perm ssion to engage a | ega
practitioner to defend himat the enquiry, would constitute
such deni al of reasonabl e opportunity to defend one self and
thus violate one of the essential principles of natura
justice which would vitiate the enquiry ?

The tinme honoured and traditional approach is that a
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donestic enquiry is a managerial function and that it is
best left to managenent without the intervention of persons
bel ongi ng to | egal profession. This approach was grounded on
the view that a donestic tribunal holding an enquiry w thout
bei ng unduly influenced by strict rules of evidence and the
procedural jagger-naugkt shoul d hear the delinquent enpl oyee
in person and in such an informal enquiry, the delinquent
officer would be able to defend hinmself. The essentia
assunption underlying this belief is questionable but it
held the field for some tinme and there are decisions of this
Court in Brooke Bond
833
India (Pvt.) Ltd. v. Subba Raman (S) and Anr. (1) and Dunl op
Rubber Co. v. Wirknmen(2), in which it has been held that in
a disciplinary enquiry before a donmestic tribunal a person
accused of msconduct has to conduct his own case and
therefore as a corollary it cannot be said that in such an
enqui ry agai nst —~a workman natural justice demands that he
ought to 'be represented by a representative of his Union
much | ess a nenber of the legal profession. Wiile buttres-
sing this _approach, an observation was nade that unless
rul es prescribed for holding the enquiry do not nake an
enabl i ng provision that the worknman charged with m sconduct
is entitled to be ‘represented by a |l egal practitioner, the
Enquiry Oficer and/or the enployer would be perfectly
justified in rejecting such a request as it wuld vitiate
the informal atnosphere of a domestic tribunal. A strikingly
different view was 'sounded by Lord Denning in Pet V.
Greyhound Raci ng Association Ltd. (3), wherein the concerned
authority directed an enquiry to-be held into the wthdrawa
of a trainer’'s dog froma race at a stadiumlicensed by the
Nati onal Greyhound Racing Cub. The rules of the Cub did
not prescribe the procedure to be followed in ‘such an
enquiry, and there was negative provision excluding a |ega
practitioner fromsuch an enquiry. The procedure for enquiry
was the routine one of exam nation-and cross-exam nation of
the witnesses. The licensee charged with m sconduct sought
perm ssion to be represented by counsel and Solicitor at the
enquiry, which request was turned down by track stewards.
When the matter reached the Court - of Appeal, Lord Denning
observed as under:
"I should have thought, therefore, that when a

man’s reputation or livelihood is at stake, he not only

has a right to speak by his own nouth. He has also a

right to speak by counsel or solicitor."
The trend therefore is in the direction of permtting a
person who is likely to suffer serious civil or pecuniary
consequences as a result of an enquiry, to enable himto
defend hinself adequately, he may be permtted to be
represented by a legal practitioner. But we want to be very
clear that we do not want to go that far in this case
because it is not necessary for us to do so. The al
i mportant question: where as a sequal to an adverse verdict
in a donestic enquiry serious

834
Cvil and pecuniary consequences are likely to ensue, in
order to enable the person so Ilikely to suffer such

consequences Wwith a view to giving him a reasonable
opportunity to defend hinself, on his request, should be
permtted to appear through a legal practitioner is kept
open.

We concern ourselves in this case wth a narrow
guesti on whether where in such a disciplinary enquiry by a
donestic tribunal, the enployer appoints Presenting-cum
Prosecuting Officer to represent the enployer by persons who
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are legally trained, the delinquent enployee, if he seeks
perm ssion to appear and defend hinself by a Ilega
practitioner, a denial of such a request would vitiate the
enquiry on the ground that the delinquent enployee had not
been afforded a reasonable opportunity to defend hinself,
thereby vitiating one of the essential principles of natura
justice.

Even in a donestic enquiry there can be very serious
charges and adverse verdict nmay conpletely destroy the
future of the delinquent enployee The adverse verdict may so
stigmatize him that his future would be bleak and his
reputation and livelihood woul d be at stake. Such an enquiry
is generally treated as  a managerial function and the
Enquiry Oficer is nore often a man of the establishnent.
Odinarily he conbines the role of a Presenting-cum
Prosecuting Oficer ~and an Enquiry Oficer a Judge and a
prosecutor rolled “into one. |In the past it could be said
that there was an informal atnosphere before such a domestic
tribunal and that strict rules of evidence and pitfalls of
procedural law did not hanstring the enquiry by such a

donestic tribunal. We have noved far away fromthis stage
The situation is where the enployer has on his payrolls
| abour officers, l|egal advisers lawers in the garb of

enpl oyees and they are appointed Presenting-cum Prosecuting
Oficers and the delinquent enployee pitted against such
legally trained personnel has to defend hinmself. Nowif the
rul es prescribed for such an enquiry did- not place an
enmbargo on the right to the delinquent enployee to be
represented by a legal practitioner, the matter would be in
the discretion of the Enquiry Oficer whether |ooking to the
nature of charges, the type of evidence and  conplex or
sinple issues that may arise in the course of enquiry, the
del i nquent enpl oyee in order to  afford a reasonable
opportunity to defend hinself should be permt ted to appear
through a I|egal practitioner. \Wy do we say so0? Let us
recall the nature of enquiry, who held it, where it is held
and what is the atnosphere ? Donestic enquiry is clained to
be a nmmnagerial function. A man of the establishment dons
the robe of
835
a Judge. It is held in the establishnment office or a part of
it. Can it even be conpared to the adjudication by an
inmpartial arbitrator or a court presided over by an unbi ased
judge. The Enquiry O ficer conbines the judge and prosecutor
rolled into one. Wtnesses are generally ~enployees of the
enpl oyer who directs an enquiry into msconduct. This is
sufficient to raise serious apprehensions.  Add to this
uneven scal es, the weight of legally trained mnds on behalf
of enployer sinultaneously denying that opportunity to
del i nquent enpl oyee. The weighted scales and tilted bal ance
can only be partly restored if the delinquent is given the
same |l egal assistance as the enployer enjoys. Justice nust
not only be done but nust seem to be done is not an
euphem sm for courts alone, it applies with equal vigour and
rigour to all those who nmust be responsible for fair play in
action. And a quasi-judicial tribunal cannot view the natter
with equaninmity on inequality of representation. This Court
in M H Hoscot v. State of Mharashtra(l) «clearly ruled
that in crimnal trial where prosecution is in the hands of
public prosecutor, accused, for adequate representation
nmust have legal aid at State cost. This will apply nutatis
nmutandis to the present situation.

W are faced with the situation where when the enquiry
comenced the rules neither provided for permitting the
del i nquent enpl oyee to be represented by an advocate nor an
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enbargo was pl aced on such appearance. The rules were silent
on this point. But the Chairman of the appellant while
rejecting the request of the first respondent seeking
perm ssion to appear t hr ough a |egal practitioner
si mul t aneously appoi nt ed Ms. RK Shetty and A B

Chaudhary, Legal Adviser and Junior Assistant Legal Adviser
respectively, in the enpl oynent of the appellant as
Presenting cum Prosecuting Officers. What does this signify?
The normal inference is that according to the Chairman of
the appellant the issues that would arise in the enquiry
were such conpl ex issues i nvol vi ng intricate | ega

propositions that the Enquiry Oficer would need the
assi stance of Presenting-cum Prosecuting Oficers. And | ook
at the array of law officers of the appellant appointed for
this purpose. Now examine the approach of the Chairman

Wiile he directed two of his law officers to conduct the
enquiry as prosecutors, he simultaneously proceeds to deny
such | egal representation to the delinquent enployee when he
declined the permssion to the first respondent to appear
through a legal practitioner. Does this disclose a fair
attitude or fair play in

836

action ? Can one inmagine how the scales were weighted and
thereby tilted in favour of the prosecuting officer. In this
enquiry the enployer would be represented by two legally
trained minds at the cost of the Post Trust while the first
respondent was asked either to fend for hinself in person or
have t he assi stance of another enployee such as Nadkarni who
is not shown to be a legally trained person but the
del i nquent enpl oyee cannot engage | egal practitioner at his
cost. Can this ensure a fair enquiry ? The answer is not far
to seek. Apart fromany | egal proposition or formulation we
woul d consider this approach as utterly unfair and unjust.
More so in absence of rules, the Chairman of the appell ant
was not precluded fromgranting a request because the rules
did not enact an inhibition. Therefore apart from genera

propositions, in the facts of thi's case, this enquiry would
be a one sided enquiry weighted against the delinquent
of ficer and would result in denial of reasonabl e opportunity
to defend hinself. He was pitted against the two legally
trained minds and one has to just viewthe situation where a
person not admtted to the benefits of niceties of lawis
pitted against two legally trained mnds and then asked to
fend for hinself. In such a situation, it does not require a
l ong argunment to convince that the delinquent enployee was
denied a reasonable opportunity to defend hinself and the
conclusion arrived at would be in violation of one of the
essential principles of natural justice, nanely, that a
person agai nst whomenquiry is held nust be afforded a
reasonabl e opportunity to defend hinself.

Are we charting a new course ? The answer is obviously
in the negative. In C L. Subarmaniam v. Collector of
Customs, Cochin(l) a CGovernnent enployee requested the
Enquiry Oficer to permit himto appear through a legal
practitioner and even though a trained public prosecutor was
appointed as Presenting Oficer, this request was turned
down. When the matter reached this Court, it was held that
the enquiry was in breach of the principles of natura
justice. The order of the donestic tribunal was sought to be
sustained on the submission that sub-rule 5 of rule 15 of
the Central Civil Services (Cassification, Control and
Appeal ) Rules, 1957 that "...... The Governnment Servant may
present his case with the assistance of any Governnent
servant approved by the Disciplinary Authority but nay not
engage a legal practitioner for the purpose unless the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

person nomnated by the Disciplinary Authority as aforesaid
is a | egal practitioner or unless the Disciplinary
Aut hori ty,

837

havi ng regard to the circunstances of the case, so permts.”
The submi ssion was that it is a matter within the discretion
of the Enquiry Oficer whether to grant pernission and nore
so because the relevant rule fetters the claim to appear
through a legal practitioner. Negativing this contention

this Court held that the fact that the case against the
appel l ant was being handled by a trained prosecutor was by
itself a good ground for allow ng the appellant to engage a
| egal practitioner to defend himlest the scales should be
wei ghted against him This conclusion was recorded after
reference to the earlier decisions in Brooke Bond India
(Pvt) Ltd. v. Subba Ramman (S) and Anr. and Dunl op Rubber
Co. v. Wrknen. Reference was made to Pet’s case, referred
to earlier, but'it Jis observed that this case has not
comended itself to this Court. The wearlier cases of this
Court wer'e ~distinguished. In our view we have reached a
stage in —our onward narch to fairplay in action that where
in an enquiry before a domestic tribunal the delinquent
officer is pitted against ~a legally trained mnd, if he
seeks permission to appear through a | egal practitioner the
refusal to grant this  request would anmpount to denial of a
reasonabl e request to defend hinself and the essentia

principles of natural justice would be violated. This view
has been taken by a learned Single Judge and while
di smssing the appeal in If mne approved by the D vision
Bench of the H gh Court comends to us. Therefore, this
appeal is liable to be dism ssed.

W woul d reach the sanme conclusion for a different
reason altogether. The first respondent while subnmitting a
reply to the charge-sheet dated 14th April 1975 requested
the Chairman of the appellant to permt himassistance of an
advocate at the enquiry. This request was refused and the
deci si on was conveyed by the Dock Manager as per hi's letter
dated March 1975. The enquiry opened p on April 13,1976. By
May 8, 1976 evidence of only one out of 25 witnesses of the
enpl oyer was offered and the second wtness was under
exam nation. On that date Bombay Port Trust ~ Enpl oyees
(Regul ation) 1976 admttedly came into force. The rel evant
regul ation 12(8) is extracted herein before. The latter
portion of the regulation practically borrows the languages
of sub.rule (5) of rule 15 referred to herein before, in
that it provides that the delinquent officer may not engage
a legal practitioner for the purpose unless the Presenting
O ficer appointed by the Disciplinary Authority is the |ega
practitioner or the Disciplinary Authority having regard to
the circunstances of the case so permits. Now the /first
respondent had already submitted his request for appearing
through a 1legal practitioner at the enquiry. This eminently
just request was turned down
838
on untenable grounds, and to nake nmmtters worse for the
del i nquent enployee two |law officers of the appellant were
appoi nted Presenting-cum Prosecuting Oficers. Assum ng that
in the absence of rules the Chairman has a discretion which
was required to be exercised wsely yet taking shelter
behind | egal facade it was exercised against the first
respondent because he was not under any statutory obligation
to grant this request. However, when Regul ation 12(8) cane
into force the situation nmaterially altered and the |arge
nunber of w tnesses alnost all except one were exani ned
after the Regulation came into force and which made it
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obligatory to grant the request of the first respondent
because the regulation provided granting of permissionto
appear and defend by a legal practitioner once the
department was represented by legally trained mnds. A very
feebl e submi ssion was made by M. Nariman that after the
Regul ation 12(8) canme into force, the request was not
renewed. In our opinion, that 1is hardly relevant. The
unjustly refused request was already there and obligation
under the regul ation coupled with fairplay in action
demanded that the enpl oyer should have suo notu reviewed his
order refusing the request. In fact one can go so far as to
say that the Enquiry Oficer in order to be fair and just,
whenever he finds the enployer appointing legally trained
persons as Presenting cum Persecuting Oficers nmust enquire
fromthe delinquent enpl oyee before comencenent of enquiry

whether he would like to take assistance of a Ilega
practitioner. The option then is wth the delinquent
enpl oyee. \In this connection, we would like to refer to a
wei ghty observation on this poi nt wher e despite

constitutional inhibition this Court conceded such a right.
In K Roy v. ~Union of |India(l) the |earned Chief Justice
while rejecting the contention that a detenu should be
entitled to appear through a |egal adviser before the
Advi sory Board observed that Art. 22(3)(b) nmakes it clear
that the legal practitioner should not be pernmtted to
appear before an Advisory Board for any party. Wile noting
this constitutional mandate, the Ilearned  Chief Justice
proceeded to examine, what would be the effect if the
department is represented before the Advisory Board by a
legally trained person. It was held that in such a situation
despite the inhibitionof Art. 22(3)(b) the fair procedure
as contenplated by Article 21 requires that a detenu be
permtted to appear by a legal practitioner. Thus spoke the
| ear ned Chief Justice:
"We nust therefore nake it~ clear that if the
Detaining or Authority or the Government take the aid
of a legal practi-
839
tioner or a legal adviser before the Advisory Board,
the detenu nust be allowed the facility of appearing
before the Board through a |egal practitioner. W are
i nfornmed that officers of the Governnent in - the
concerned departnents often appear before the Board and
assist it with a view to justifying the detention
orders. If that be so, we nmust clarify that the Boards
shoul d not permt the authorities to do indirectly what
they cannot do directly; and no one shoul d be enabl ed
to take shelter behind the excuse that such officers
are not "legal practitioners" or |egal Advisers."-
And this viewwas taken as flowing from Art. 21 /which
mandates that no one shall be deprived of his . life or
l'iberty except in accordance wth the procedure prescribed
by Iaw. The expression 'life’ does not nerely connote ani na
exi stence or a continued drudgery through life. ~The
expression 'life’ has a much w der neani ng Wiere therefore
the outconme of a departnmental enquiry is likely to adversely
affect reputation or livelihood of a person, sone of the
finer graces of human civilization which make life worth
living would be jeopardised and the sane can be put in
jeopardy only by |law which inheres fair procedures. In this
context one can recall the fambus words of Chapter |1l of
Bhagwad G ta:
Sanbhavi tasya Cha Kirti Mrnadati R chyate
Therefore in this case, there can be no doubt that for
the additional reason that after the Regulation 12(8) cane
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into force, the first respondent should have been given a
reasonabl e opportunity to appear through | egal practitioner
and failure on their part had vitiated the enquiry. For
these reasons, this appeal fails and is dismssed with costs
gquantified at Rs. 2,000.

Now, we nmay note the consequence of this decision. As
the decision reached by the donestic tribunal is held to be
vitiated on the ground that the enquiry was held in
violation of the principles of natural justice on the ground
that the first respondent was not afford- ed a reasonable
opportunity to defend hinself, the H gh Court was justified
in quashing the order of dismssal. The sequel to our order
woul d certainly nean that it would be open to the appell ant
to continue the enquiry. But it nmust be expedited. W
therefore direct that while continuing the enquiry, it wll
be open to the appellant to treat the exam nation-in-chief
of each witness already recorded during the enquiry as
proper but all wtnesses exam ned at
840
the enquiry will have to be offered to the first respondent
for cross-examnation and the respondent would be entitled
to appear through a |awer of his choice and even examn ne
wi t nesses and participate in the enquiry. The earlier cross-
exam nation may al so be retained as part of the record. Both
sides would be entitled to adduce fresh evidence both
docunent and oral, /if considered necessary. The first
respondent would be entitled to call upon the appellant to
produce any docunent which he  desires for effective
adj udi cation subject. to the decision of the Enquiry O ficer
about its relevance and necessity for efficient and just
di sposal of the enquiry. As the order of dismssal is being
set aside and the enquiry is being continued, the order
suspendi ng the first respondent’ ~from  service' pending
enquiry would be revived and the appellant should pay
subsi st ance al | owance throughout this  period and till the
end of the enquiry which would be continued hereafter after
taking credit of whatever paynent that had been nade since

the suspension order and till today. The paynent herein
directed should be nade within a nonth fromtoday.
P.B.R Appeal dism ssed
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