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ACT:

Madhya Pradesh Land Revenue Code 1959, s. 158(1)
conpl ete extinction of inam rights and conferral of
bhum swam rights-Inam |ands became bhumi swanmi | ands-
Impartibility and devolution by survivorship by rule of
i neal prinogeniture lost.

Words and Phrases-"In respect of land held by hint-
Meaning of S. 158 (1)(b) Madhya Pradesh Land Revenue Code
1959.

HEADNOTE:

In 1837 the late Maharaja Harihar Rao Hol kar rmade a
grant of an inam of a garden to the priest of the Hol kar
famly. The grant of inam was on_ Putra Pautradi Vansh
Par ampara conditi on by way of parvarish i.e., maintenance,

The three appellants in the appeal were the legal heirs
and successors of the grandson of the original inandar, and
the 1st Respondent as the sole survivor of the eldest nale
line of the last holder, the inandar and as also the karta
of the joint H ndu famly.

The appellants-plaintiffs instituted ~a suit f or
partition and separate possession of their half-share in the
joint famly property alleging that defendant No. 1-in his
capacity as the karta of the joint Hndu famly was in
possessi on and managenent of the joint family “property,
including the inam lands. The claim was contested by
respondent s-defendants 1 and 2 who contended that the
plaintiffs predecessor-in-interest had separated from the
famly by taking his share in the year 1917-18 and therefore
the plaintiffs had no kind of right or title in the suit
property and that the inamlands and the properties acquired
fromand out of the inam being inpartible in nature, the
succession to which was governed by the rule of linea
primogeniture, the properties exclusively bel onged to
defendant No. 1 and that the conferral of bhum swam right
on defendant No. 1 under S. 158 (1)(b) of the Madhya Pradesh
Land Revenue Code, 1959 mmde the suit |lands his separate and
exclusive property and it was not part of the joint estate
of the undivided famly.
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The Additional District Judge held that the inam | ands
together with the property acquired fromthe incone of the
inam were ancestral inpartible estate since the sane had
devol ved by survivorship by the rule of Ilinea
485
prinmogeniture and therefore constituted j oi nt famly
property and that the rule of inpartibility and the specia
node of succession by the rule of lineal prinogeniture were
not hi ng but incidents of the inam which stood extingui shed
by S. 158(1)(b) of the Code. The plaintiff’s claim for
partition and separate possession to the extent of their
hal f-share in the plaint schedule properties and to mesne
profits were decreed.

On appeal, the High Court reversed the judgnment of the
Additional District Judge with regard to the inamlands and
the houses and other  property acquired out of the inam
hol di ng. The Hi gh-Court~ held that the plaintiffs who were
the junior nmenbers of° the famly had no kind of right or
title to 'the-inamlands except ' the right to naintenance and
that defendant No. 1, the inandar for the tinme being, becane
t he bhum swami— of the suit |ands under S. 158(1)(b) of the
Code which constituted his separate property. The Hi gh Court
however maintai ned the decree of the Additional District
Judge with regard to -partition and separation of the
plaintiffs’ share of imovable property.

Al'l owi ng the appeal
N

HELD: 1. S. 158 (1)(b) of the  Madhya Pradesh Land
Revenue Code, 1959 effected a conplete extinction of the
inamrights foll owed by sinultaneous conferral of bhum swam
rights. Every person, in respect of the land held by himin
the Madhya Bharat region, as an inandar, at the tinme of the
coning into force of the Code, becanme a bhum swam 'thereof,
and acquired all the rights and becane subject to all the
l[iabilities of a bhum swam under the Code. [493B]

2. The words "in respect of land held by hint appearing
inS. (158)(1) (b) refer to the status and character of the
tenure holder in relation to the holding on the appointed
day. The accrual of the status of bhum swam by such person
was automatic and he acquired all the rights and becane
subject to all the liabilities conferred or inmposed upon a
bhum swam by or under the Code. [493C

3. On a conbined reading of SS. 158(1) (b) and 164 the
| egal consequence that ensued was that the incident of the
impartibility and the special node of succession by the rule
of prinogeniture which were terns of the grant of inamlands
under the Jagir. Manual of the Hol kar State stood
ext i ngui shed. After the confernent of bhum swam (rights, the
i nci dents and character of the tenure becane transforned the
restrictions placed thereon disappeared, and such /|ands
becane capable of being held in joint ownership.Ilike any
ot her coparcenary-property. [493E]

4. The conferral of bhum swam rights on the hol der for
the time being under S. 158(1)(b) of the Code in respect of
ancestral inam |ands necessarily enures to the benefit of
all the nmenbers of the joint famly. [493F]

5. Impartibility is essentially a creature of custom
Here it is a termof the grant. The junior nenbers of a
famly in the case of an ancient
486
inpartible joint famly estate take no right in the property
by birth and therefore have no right of partition having
regard to the very nature of the estate that it is
imartible. The only incidence for joint property which stil
attaches to the joint famly property is the right of
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survivorship which, of course, is not inconsistent with the
customof inmpartibility. [495D]

In the instant case, the incident of inpartibility
attached to inamlands, no longer exists by reason of S
158(1) (b) of the Code as they have now becone bhum swam
| ands. The right of junior nenbers of the famly for
mai ntenance is governed by customand not based upon any
joint right or interest in the property as co-owners. [495E]

6. To establish that a famly governed by the
M takshara in which there is an inpartible estate has ceased
to be joint, it is necessary to prove an intention, express
or inplied, on the part of the junior menbers of the famly
to renounce their succession to the estate. [495H]

7. The inpartibility of the tenure governed by the
Jagir Manual of the Holkar State and the rule of linea
primogeni ture governed by the Jagir Mnual, Chapter 11
rules 2 and 3 did not per se destroy its nature as joint
famly property ~or render it the separate property of the
| ast holder so as to destroy the right of survivorship; the
estate its ~character of joint famly property and its
devol uti on_ was~ governed by the devolution was governed by
the rule of survivorship as nodified by the rule of |linea
prinmogeniture. [495(QF

Shi ba Prasad Singhv. Rani Prayag Kumari Debi & O's.,
LR (1931-32) 59 IA 331 and Nagesk Bisto Desai v. Khando
Tirmal Desai, (1982) 3 SCR 341, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ~Appeal No. 497 of
1971.

Appeal by certificate from the Judgnment and ' Decree
dated 2.5.1969 of the High Court of Madhya Pradesh, (Indore
Bench) in Cvil First Appeal No. 91 of 1962.

V. A. Bobde, S.D. Midaliar and A . G Ratnaparkhi for the
appel | ants.

G L. Sanghi, D.N. Msra and S. Sukumaran  for the
respondents.

The Judgnent of the Court was delivered by

SEN, J. This appeal on certificate is directed against
a judgrment and decree of the Madhya Pradesh Hgh Court dated
May 2, 1969 substantially reversing the judgnent and decree
passed by the third Additional D strict Judge, |ndore dated
June 18/19, 1962
487
and dismissing the plaintiffs’ suit for partition and
separate possession of their half share of the suit
properties detailed in Schedule 'A appended to the plaint
except with respect to a house and the agricultural 1ands at
Ujain. During the course of the hearing the parties have
cone to a settlenent and the terms of the conpromise have
been recorded. Neverthel ess, the correctness of the judgnent
delivered by the H gh Court is open to serious doubt and as
it involves a question of general inportance, we proceed to
record our views.

The facts giving rise to the appeal are as follows. The
report of the Inam Conmi ssioner discloses that in 1837 the
| ate Maharaja Harihar Rao Hol kar made a grant of an inam of
a garden known as Ranbag in Kasba |Indore admeasuring 15.62
acres to Abaji Ballal, the priest of the Holkar famly on
his representation that he was in service of the Huzur
Darbar for a long period but had no garden at Kasba I ndore
and was therefore finding it difficult in getting tuls
| eaves and flowers for making offerings to the deities. The
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grant of inamto himwas on Putra Pautradi Vansh Paranpara
condition by way of parvarish. It appears fromthe report
that Abaji Ballai had only one son nanmed Laxnan and he al so
had only one son named Raghunath Rao. After the death of
Abaji Ballal be was succeeded by Laxman. It appears that
Laxman represented in the year 1886 that he was entitled to
hold as inaman area of 15.62 acres in Kasba Indore while
the land in his possession was only 5.91 acres, the
remai ni ng area havi ng been acquired by the Durbar and prayed
for a grant of an area of 9.72 acres in exchange. An inquiry
was thereupon held and the claim was found to be true. By
Durbar Order No. 9 dated Decenber 14, 1888 the inandar was
given 9.72 acres of land in Mauja Pal ashiya Hana. It also
appears that the famly built residential houses at Indore
presunably out of the “incone of the inamand al so acquired
i movabl e properties ~at Ujain consisting of a house and
sone agricultural ~1ands. After-the death of Laxman Rao, his
son Raghunath Rao was recogni zed to be the inandar.

The commpn ancestor Raghunath Rao had three sons,
Madhav Rao, Sadashiv Rao and Gopal Rao. O these, Madhav Rao
and Sadashiv Rao had predeceased their father Raghunath Rao.
Madhav Rao died wi thout 1eaving an heir while Sadashiv
488
Rao left a son Purushottam Rao. The third son Gopal Rao
di sappeared about /an year before the death of his father
Raghunath Rao and hi's whereabouts were not known till the
news of his death in 1932 at the Secunderabad was received,
after the death of 'Raghunath Rao in 1928. On the death of
Raghunath Rao, the |ast Purushottam Rao being the sole
survivor of the eldest  male line of holder becane the
i nandar and al so the karta of the joint H-ndu famly.

The suit out of which this appeal arises was instituted
by the three appellants Anant, CGovind and their nother Snt
Laxm Bai being the | egal heirs and successors of Copal Rao,
as plaintiffs on Decenber 12, 1955 for partition and
separate possession of their half share in the joint famly
property described in Schedule °'A appended to the plaint
agai nst respondents 1 and 2 Purushottam Rao and hi s not her
Snmt. Rana Bai being defendants 1 and 2, inpleading Krishna
Rao, the eldest son of CGopal Rao as defendant 3 because he
failed to join themas a plaintiff inthe suit. The case of
the plaintiffs was that defendant No. 1 Purushottam Rao in
his capacity as the karta of the joint Hindu famly was in
possessi on and managenent of the joint famly property,
i ncluding the i namlands at Kasba | ndore and Mauja Pal ashiya
Hana. The plaintiffs’ claim was contested by defendants 1
and 2 Purushottam Rao and Snt. Rama Bai. They pl eaded inter
alia that the plaintiffs’ predecessor-in-interest Gopal Rao
had separated fromthe famly by taking his share in the
year 1917-18 and therefore the plaintiffs had no  kind of
right or titlein the suit properties that the inam | ands
and the properties acquired fromout of the inam! being
inmpartible in nature, the succession to which was governed
by the rule of lineal prinmogeniture, the properties
excl usi vely bel onged to defendant No. 1 Purushottam Rao; and
that the conferral of bhum swam rights on respondent 1
under s. 158(1)(b) of the Madhya Pradesh Land Revenue Code,
1959 nade the suit |lands his separate and exclusive property
and it was not part of the joint estate of the undivided
famly. Incidentally, the Madhya Pradesh Land Revenue Code,
1959 was brought into force we.f. October 1, 1959 whi ch had
the effect of changing the nature of the tenure.

The point in controversy in this appeal is nowlinited
to the
489
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inam |l ands and the houses and other properties built from
out of the income of the inamlands at Kasba Indore and
Mauj a Pal ashiya Hana. The |learned Additional District Judge
held that the inam lands together wth the properties
acquired from the income of the inam were ancestra
inmpartible estate since the same had devol ved by
survivorship by the rule of lineal prinogeniture and
therefore constituted joint family property and that the
rule of inpartibility and the special nbde of succession by
the rule of lineal prinogeniture were nothing but incidents
of the inam which stood extinguished by s. 158(1)(b) of the
Code by virtue of which the inamlands becane bhum swam ,
the succession to which was governed by the personal |aw of
the parties. The | earned Addi ti onal District Judge
accordingly held that the inamlands at Kasba |ndore and
Mauj a Pal ashiya Hana constituted joint family property of
the parties and decreed the plaintiffs’ claimfor partition
and separate possession to the extent of their half share in
the properties described in Schedule A to the plaint and
to nesne profits thereof. On-appeal, the H gh Court reversed
the judgnent —of the |earned Additional District Judge with
regard to the inam I|ands and the houses and ot her property
acquired at |Indore out of the income of the inam holding
that they constituted a special grant regul ated by the Jagir
Manual of the Hol kar State. According to the H gh Court, the
plaintiffs who were the junior nenbers of the famly had no
kind of right or title to the inam|ands except perhaps the
ri ght of mai ntenance and that too up to a certain degree and
subject to its determination by the State. Accordingly the
H gh Court held that  defendant No. 1 Purushottam Rao, the
i nandar for the tinme being, became the bhum swam of the
suit lands under s. 158(1) (b) of the Code which constituted
his separate property. The Hi gh Court however nmaintained the
decree of the learned Additional District Judge with regard
to partition and separation of the plaintiffs’ share of
i movabl e properties at Ujain

The short and narrow question involved in thi's appeal
is whether the inam |ands which became bhuni swam | ands
under s. 158(1)(b) of the Code were the self-acquired
property of the inandar and defendant No. 1 Purushottam Rao
was entitled to remamin in full and exclusive possession and
enjoynment thereof, or the conferral of bhum swam rights in
respect of such inam
490
 ands on himmust enure to the benefit of the nmenbers of the
joint Hndu famly and therefore the bhum swan |ands were
liable to be partitioned like any other coparcenary
property.

It is conmon ground that the i nam | ands were
i mpartible, the succession to which was governed by the rule
of lineal prinmogeniture. That nust be so because the Jagir
Manual of the Holkar State by r. 134 provides that the rule
which refers to jagirs wll apply to inams al so except to
the extent nodified by any Darbar Order or circul ar. Chapter
I, r. 2 provides:

"2. A Jagir grant shall be indivisible and inpartible

property."

R 3 provides for the rule of lineal prinogeniture and
it foll ows:

"3. Every Jagir grant, which is not a purely lifegrant,

shal | descend in the order of prinobgeniture i.e. to the

eldest nale line of the last holder e.g. If a grantee
has descendants as shown in the following pedigree
tabl e:

A (G antee)
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The Jagir will after A's death descend to B. After

Bit will descend to Eto K"

Proviso to r.3 preserves the right of maintenance of
the junior nmenbers of the family and it reads:

"Provided that the right of the menmbers of the
491

juni or branches, claimng descent from the origina

grantee to a share inthe incone of the Jagir or

mai ntenance according to the customof the famly or
orders of the Government, shall not be affected

t hereby. "

Al t hough the original sanad granted to Abaji Ballal in
1837 is not forthcomng, the report of the Inam Conm ssioner
di scloses that the grant of inam to him was on Putra
Pautradi Vanash Paranpara condition by way of parvarish i.e.
mai nt enance. Thus ‘the grant of the  inam lands was for
mai nt enance of the nenbers of the joint famly and was al so
heritabl e.

There is anple evidence on record to show that the inam
| ands al t hough inpartible were always treated by nenbers of
the famly as part of the joint fanmly properties and the
succession to the inam was by the rule of survivorship as
nodified by the rule of lineal primogeniture. It 'is also
clear that the junior menbers were in joint enjoynent of the
inamlands and that was because the proviso to r. 3
expressly recognized their rights  of maintenance. Further
the evidence shows that the properties acquired by the
i nanmdar for the time being from out of the income of the
i nam such as the two houses at Indore and other properties
were always dealt with as part of the joint famly property.
There is on record, an application for mutation nmde by
def endant No. 1 Purushottam Rao on Decenber 15, 1928 (Ex.P-
6) wherein he had stated that his grand-father had died on
August 8, 1928 and therefore he prayed for substitution of
the nanmes of the legal heirs in the inam register, the
material portion of which reads:

"I am his son’s son i.e. his grandson and as such

his heir. (A Besides ne the sons of my uncle i.e. (1)

Krishna Rao (2) Anant Rao and (3) Govind Rao-are al so

his heirs, Besides us no other person is his heir (A)."

The prayer was that the names of all these heirs be
substituted. There is also an affidavit of Purushottam Rao
dat ed Decenber 7, 1928 (Ex. P-5) regarding the death of his
grand father Raghunath Rao and it nentions that he had three
sons viz, Mdhav Rao, Sadashiv Rao and Gopal Rao. It was
averred that Madhav
492
Rao who was the eldest had al ready expired | eaving no issue
and his wife had also died and that the whereabouts of Gopa
Rao were not known since 3 1/2 or 4 years. It was stated
that Gopal Rao had three sons viz. Krishna, Anant and Govi nd
and all the three of themwere nminors. It then recites: "Al
the three minor sons of Gopal Rao were living jointly with
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me." Purushottam Rao exam ned as DW24 has stated that the
wher eabouts of Gopal Rao were not known when his grand-
fat her Raghunath Rao was operated upon resulting in his
death in the hospital. Wen confronted with portion narked
"AA" in Ex. P-6 he unequivocally admtted that he coul d not
deny the statenent nade therein. He however went on to
assent that the expenditure incurred by him on the
plaintiffs by way of maintenance was not incurred by reason
of their being the nmenbers of the joint fanmly but because
they had no resources of their own and it was necessary to
gi ve them nmaintenance all owance under the InamRules. It is
quite apparent fromthe course of dealings that the inam
| ands at Kasba Indore and Mauja Pal ashiya Hana and ot her

i nam properties in the  hands of the compn ancestor
Raghunath Rao  which ~devolved upon def endant No. 1
Purushottam Rao were nothing  but an ancestral inpartible
est ate.

Under. the schenme of the Code there was a drastic change
brought about ~ not only in the nature of the tenure of inam
| ands but' al'so in the node of succession. S.158(1)(b) of the
code provides:

"158. Bhuni swami - (1) Every person who at the time
of comng into force of this Code, belongs to any of
the follow ng classes shall be called a Bhum swam and
shall have all the rights and be subject to all the
liabilities conferred or inposed ‘upon a Bhum swam by
or under this code, nanely:

(a) * % * % * % * % * %

(b) every person in respect of land held by himin the

Madhya Bharat region as a Pakka Tenant or as a

Muafi dar, |nandar, —or Concessional Holder, as defined

in the
493

Madhya Bharat Land Revenue and Tenancy Act, Sanvat

2007(66 of 1950)";

The plain |anguage of s.158(1)(b) effected a conplete
extinction of the inam rights followed by sinmultaneous
conferral of bhum swam rights. Every person, in respect of
the land hold by himin the Madhya Bharat region ‘as an
i nandar, at the time of the coming into force of the code,
becane a bhum swam thereof, and acquired all the rights and
becanme subject to all the liabilities of a bhum swam under
the Code. The words "in respect of Iland held by hinf
appearing in s.158(1)(b) refer to the status and character
of the tenure holder in relation to the ~holding on the
appoi nted day. The accrual of the status of bhumiswan by
such person was automatic and he acquired all therights and
became subject to all the liabilities conferred or inposed
upon a bhum swam by or under the Code. As a necessary
corollary, he becane subject to the provisions of" s.164.
S. 164 provides that subject to his personal “law, the
interests of a Bhumiswami shall, on his death, pass by
i nheritance, survivorship or bequest, as the case may be. On
a conbined reading of ss.158(1)(b) and 164, the legal
consequence that ensued was t hat the i nci dent of
inmpartibility and the special npbde of succession by the rule
of prinmogeniture which were terns of the grant of inamlands
under the Jagir Manual of the Hol kar State, stood
ext i ngui shed. After the confernment of bhum swam rights, the
i ncidents and character of the tenure becanme transformed and
the restrictions placed thereon di sappeared, and such | ands
becarme capable of being held in joint ownership |I|ike any
ot her coparcenary property. It nust logically follow that
the conferral of bhum swam rights on the holder for the
time being under s.158(1)(b) of the Code in respect of
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ancestral inam |lands nust necessarily enure to the benefit
of all the nmenbers of the joint famly.

In our judgnment, the view expressed by the Hi gh Court
that the inamlands and the two houses constructed at |ndore
and other properties acquired fromout of the income of the
i nam excl usi vely bel onged to defendant No. 1 Purshottam Rao,
the holder for the time being at the tine when the Code was
brought into force, can hardly be sustained. Since the
decision of the Privy Council in Shiba Prasad Singh v. Ran
Prayag Kumari Debi and ors(1). it nust taken as well-settled
that an estate which is inpartible by custom cannot be said
to be the separate or exclusive
494
property of the holder of the estate. Were the property is
ancestral and the holder has succeeded to it, it would be
part of the joint estate of the undivided Hndu fanmly. In
the follow ng i I'lum nating passage Sir Dinshaw Milla
observes:

"The keynote of the whole position, in their Lord
ships view, “is to be found in the foll owi ng passage in
the judgnent in the Tipperah(l) case:

"Where a customis proved to exist, it supersedes
the general |aw, which however, still regulates al
beyond t he custom”

"Inpartibility 1is essentially a creature of
custom In the case of ordinary joint fanm |y property,
the members of the family have (1) the right of
partition; (2) the right to restrain alienations by the
head of the family except for necessity, (3) the right
of mai ntenance and (4) the right of survivorship. The
first of these rights cannot exist ~in the case of an
i npartible edate, though ancestral fromthe very nature
of the estate. The second is inconpatible wth the
customof inpartibility as laid down in Sartaj Kumari’s
case(2) and the first Pittapur case(3) and so also the
third as held in the second Pittapur case(4). To this
extent the general law of (the Mtakshara has been
superseded by custom and the inpartible estate though
ancestral is clothed wth the incidents of self-
acquired and separate property.  But -the right of
survivorship is not inconsistent- with the -custom of

inmpartibility. This right, therefore, still remains and
this is what was held in Baijanth's case(6). To this
extent the estate still retains its character of joint

fam |y property, and its devolution is governed by the
general Mtakshara |aw applicable to such property.
Though the other rights which a coparcener acquired by
birth in joint famly property no |onger exist, the
birthright of the senior nmenber to take by survivorship

still remains, Nor is this right a nere succession-is
simlar to that of a reversioner succeeding- on the
deat h

495
of a H ndu wi dow to her husband’ s estate. It is a right
which is capable of being renounced and surrendered.
Such being their Lordship’s view, it follows that in
order to establish that a famly governed by the
Mtakshara in which there is an inpartible estate has
ceased to be joint it is necessary to prove an
intention, express or inmplied, on the part of the
junior nmenbers of the famly to renounce their right of
succession to the estate.”
The incidents of inpartible estate laid down in Shiba
Prasad Singh’s case and the law there stated have been
reaffirmed in the subsequent decisions of the Privy Counci




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

and of this Court. It is not necessary to refer to themas
they have all been dealt with in a recent judgnent of this
Court in Nagesh Bisto Desai v. Khando Tirnal Desai(1).
Inpartibility is essentially a creature of custom Here it
is atermof the grant. The junior nmenbers of a joint famly
in the case of ancient inpartible joint famly estate take
no right in the property by birth and therefore have no
right of partition having regard to the very nature of the
estate that it is inpartible. The only incidence for joint
property which still attaches to the joint fanmily property
is the right of survivorship which, of course, is not
inconsistent with the customof inpartibility. The incident
of inpartibility attached to inamlands no | onger exists by
reason of s.158(1)(b) of  the Code aa they have now becone
bhum swanm | ands. The right of junior nenbers of the famly
for maintenance is governed by custom and not based upon any
joint right or interest- in the property as owners. |In case
of inams in the Holkar State such right was again a
condition of the grant. In view of the authorities cited in
Nagesh Bi'sto Desai’'s case, -supra, it nust be held that the
i nam | ands_ though inpartible were nevertheless joint famly
properties of the parties. The inpartibility of the tenure
governed by the Jagir Manual of the Holkar State and the
rule of Ilineal prinogeniture governed by the Jagir Manual
Chapter Il, rr.2 and 3 did not per se destroy its nature as
joint famly property or render it the separate property of
the last holder so as to destroy the right of survivorship
the estate retained.its character of joint famly property
and its devolution was governed by the rule of Iinea
primogeniture. To establish thatt a famly ~governed by the
M takshara in which there is an inpartibl e estate has ceased
to be joint, it is necessary to prove an intention, express
or inplied on the part of the junior nmenbers of the famly
to renounce their succession to the estate.
496
The | earned Additional District Judge during the course of
his judgnent has held on consideration of the evidence that
there was no partition in the joint famly as alleged by
defendants 1 and 2 and that finding has not been reversed by
the H gh Court in appeal

The | earned Additional District Judge has referred to
several well-known decisions of the Privy Council dealing
with the incidents of an inpartible estate, including that
of Shiba Prasad Singh’s case, supra, but the H-gh Court
surprisingly did not refer to any one of them He has al so
particularly referred to the nature and ‘incidence of a
protected thekedari under s.102 of the C. P. Land Revenue
Act, 1917 and relied upon the decision of the Privy Counci
i n Thakur Bhagwan Singh v. Darbar Singh' (1) and also to
several decisions of the Nagpur and Madhya Pradesh’' Hi gh
Courts and in particular to Mani Ramv. Ram Dayal (2) and
Sm. Pilanoni Janakramv. Anandsi ngh Sakharam(3) where a
simlar question arose. He further felt that the principles
| ai d down by the Bombay Hi gh Court in Lingappa Rayappa Desai
v. Kadappa Bapurao Desai (4) dealing with the Bonbay
Hereditary OFfices Act, 1874 hol ding that watan | ands stand
inthe sane footing as ancestral inpartible estate in a
joint Hindu family passing by survivorship fromone line to
anot her according to prinobgeniture, nust govern the case.
The High Court declined to follow the Iong Iine of decisions
of the Nagpur and Madhya Pradesh High Courts dealing with
the protected the kedari tenure under s. 109 of the C.P
Land Revenue Code, 1917 saying that they were "inapplicable"
to the case of jagir and inam properties which at no tine
were consi dered to be joint famly properties but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

constituted a 'special kind of grant’ regulated by the terms
of the grant or the rules governing the same. It also
declined to follow the decision of the Bonbay H gh Court in
Li ngappa’' s case, supra, because it did not "appeal" to the
Court as it distinguished the decision of the Madras Hi gh
Court in Sri Pavu Janardhana Krishna Ranga Rao Bahadur v.
The State of Madras "for reasons which did not appear to be
sound". It is difficult to sustain both on principle and
precedent the view of the Hi gh Court that inam|ands being
impartible in nature, the succession to which was governed
by the rule of lineal prinmpgeniture, the two houses
constructed at Indore and ot her properties acquired
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fromout of the inconme of the inam exclusively belonged to
def endant No. 1 Purushottam Rao, the holder for the tine
bei ng and constituted his separate property.

In the former State of Madhya Pradesh, the existence of
such and inpartible tenure was not unknown. The nature and
i nci dence of a protected thekedari tenure under s.109 of the
C.P. Land Revenue Act, 1977 cane up for consideration before
the Privy  Council in Bhagwan Singh's case, supra. The Privy
Council observed that though the tenure of a protected
t hekedari was inpartible and descended by prinogeniture and
was made inalienable, and it was provided that only one
person at a tine /shall be entitled to succeed to such
status, at the sanme tine:

"The Act recognises that  leasehold interests,
though inpartible, rmay nevertheless be ‘joint fanmly
property of the thekedar and his famly."

This was in consonance wth the view expressed by Sir
Bi pin Krishna Bose, Addl. J.C in Fagwa v. Budhram(1) that
the grant of a protected thekedari tenure to the eldest nale
menber of a famly did not nmake the property his separate
property. In Narayan Prasad v. Laxnman Prasad(2) J. Sen, J.
hold that where protected thekedari rights in respect of a
village were acquired out of joint famly funds, the vill age
would be joint family property and a nenber of the joint
famly would be entitled to a share in the theka'and to be
mai ntained out of it. 1In Chandanlal v. Pushkarraj(3),
Kaushal endra Rao, J. speaking for the Court observed:

"It has always been the accepted viewthat the
grant of protected status to a thekedar di d not nake
the theka the exclusive property of the person _on whom
the protected status is conferred."

The | earned Judge then referred to the decision of the
Privy Council in Bhagwan Singh’'s case and rejected the
contention that the conferral of the protected status on one
of the nmenbers destroyed the pre-existing rights of the
ot her nmenbers of the famly.

In Sukhanboi & Anr. v. Ransharan Dona Sao and O's(4).
Mudhol kar, J. tried to draw a distinction between the
present tights and future rights of the nenbers of the
famly and held that while the junior menbers have future or
contingent rights such as
498
a right of survivorship, they have, apart from custom or
rel ati onship, no present rights as, for instance, a right to
restrain alienation or to clai mnmaintenance. The decision of
Mudhol kar J. in Sukhambai’s case taking a narrow and
restricted view of the rights of the menbers of a joint
H ndu fam|ly to participate in the present enjoynment and
managenent of a protected thekedari tenure was however
reversed on appeal by B.P. Sinha, C. J. and Hi dayatullah, J.
in Shiv Prasad Sao v. Sukhan Bai (Letters Patent Appeal No.
19 of 1449 deci ded on Decenber, 30, 1954) observing that if
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there was a famly arrangenent for the joint enjoynent of
the theka in the past, it would bind not only the protected
t hekedar for the tinme being but the whole famly and so | ong
as the family arrangenent is not rescinded by the famly
itself, it must continue. The | earned Judges considering the
i mplications of s.109(1)(a) of the Act observed:

"The conferral of protected status does not
disturb the rights of the nmenbers inter se though they
may not be recognised by the State. As between nenbers
the rights of any particul ar menber under the
arrangenent nust continue."

As regards the validity of arrangenents nade by the co-
sharers in a theka dividing the property between thensel ves
for beneficial enjoynent of the thekedar, they said:

"Fromthe year 1881 when all existing arrangenents
were to continue, down to this day when private
partitions and famly arrangenents have been recogni sed
as binding on the famly, there is an underline/current
of recognition of joint famly status. Most of these
vil l'ages, when they were acquired, belonged, to a joint
famly and the intention in conferring protection was
not to disturb arrangenments but to recogni se one nenber
as a Thekedar and torestrain transfers and inpose
inmpartibility and prinogeniture. Even though the Act of
1917 enacted about private partitions and arrangenents,
the law was nerely declaratory of family customas is
apparent from a perusal of the various Settlenents
Reports.”

The | earned Judges then added a word of caution:

"Under the C.P. Land Revenue Act, a protected
status could be conferred not only upon Hi ndus but also
upon Muslins and others. The rules of inpartible
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estates as wunderstood in H ndu |l aw cannot, therefore,

be made applicable and the analogy is apt to be

m sl eadi ng. "

Sim | ar question arose in Mani Ramv. Ram Dayal, supra,
and Snt, Pilanoni Janakram v. Anandsi ngh Sakharam supra.
The decision in Mani Rami s case is of sone inportance. Here,
T.C. Shrivastava, J. had to consider the inpact of s.39(1)
of the MP. Abolition of Proprietary Rights (Estates Mhals,
Alienated Lands) Act, 1951 which provided that where the
proprietary rights held by a protected thekedar vest - in the
State under s. 3, the Deputy Commi ssioner nmay reserve to
such proprietor the rights of an occupancy tenant _in the
whol e or part of the hone-farmland and shall determ ne the
rent thereon. S. 39(2) there of provided that ~any person
becom ng an occupancy tenant under sub-s(1) shall be a
tenant of the State. The contention on behalf of the
protected thekedar who brought the suit was that by virtue
of such settlenent he became the full and exclusive tenant
thereof. The |I|earned Judge after referring to the decision
of the Privy Council in Bhagwan Singh's case, supra, and the
af oresaid decision of the H gh Court in Shiv Prasad Sao’s
case, supra, reiterated that although s. 109(1)(a) of the
C.P. Land Revenue Act, 1917 provided that protected
thekedari rights would descend by the rule of prinbpgeniture
and the theka was inpartible in nature, the rights of the
other menmbers of the joint Hndu famly in the theka
continued though they could not obtain a partition of the
lands in the theka or claimto be in possession of any |ands
pertaining to the theka. He referred to the observations
made in Shiv Prasad Sao's case set out above and observed
that it was open to the protected thekedar to conme to an
arrangenent with his co-sharers to divide the | ands attached
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to the theka and such a fam |y arrangenent woul d be bindi ng
on the co-sharers. Repelling the contention based on s. 39
(1) of that Act he held that after the abolition of the
proprietary rights in 1950, the rights of protected
thekedars had conpletely disappeared and the statutory bar
of inpartibility and inalienability renoved and therefore
the Iands which were joint famly | ands subject to statutory
restrictions assumed the character of normal joint famly
property free from the statutory restrictions. In Snt
Pil anoni’s case, supra, K L. Pandey, J. held that although
under cl.(5) of the Sarangarh State WAzi b-ul-erz there was
no right of partition given to a thekedar gaontia, but it
permtted joint and divided nmanagenent of the bhogra | ands
attached to the theka
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among the nmenbers of the family and though the State had
reserved to itself under «cl.(15) the right to induct a new
thekedar who becane entitled to the entire bhogra lands in
the village, the effect of the two provisions was that the
State could not be bound by a partition effected anong the
nmenbers of  the family by way or a fam |y arrangenent but it
woul d be binding on the menbers or the famly, including the
new t hekedar who nmay - have succeeded to the status of a
thekedar gaontia. As to-the settlenent of such bhogra | ands
with the thekedar in raiyati rights wunder s.54(1) of the
M P. Abolition of Proprietary Rights (Estates, Mhals,
Ali enated Lands) | Act, 1951, the Court held that such
settlenent nust enure to the benefit of the bhogra hol ders
under a famly arrangenent since the |ands continued to be
i npressed with the character of being joint famly property.
The point in controversy really stands concluded by the
recent decision of this Court in Nagesh Bisto Desai’'s case,
supra. There, the question was whether the plaintiff being
the holder for the time being of the Kundgol Deshgat estate
which was an inpartible estate, the succession to which was
governed by the rule of lineal prinogeniture, was entitled
toremain in full and exclusive possession and enjoynent of
the watan | ands resuned under s. 3(4) of the Bonbay Pargana
& Kul karni  Watans (Abolition) Act, 1950 and s.. 4 of the
Bonbay Mer ged Territories M scel-l aneous Al ienations
Abolition Act, 1955 which had been regranted to him as an
occupant thereof under ss. 4 and 7 of the Acts respectively.
It was held that the plaintiff’s contention ran counter to
the schene of the Bonbay Hereditary Ofices Act, 1874 and
was against settled legal ©principles, and. that the Watans
Act was designed to preserve the pre-existing rights of the
menbers of the joint H ndu famly. The subm ssion based on
the alleged inmpartibility of watan property and. the
applicability of the rule of lineal prinpbgeniture regulating
succession to the estate was rejected on the ground that it
could not prevail as these being nothing nore “than the
incidents of the watans stood abrogated by s. 3(4) of the
1950 Act and s. 4 of the 1955 Act. It was held that the
ef fect of the non-obstante clause in s. 3(4) of the 1950 Act
was to bring about a change in the tenure or character of
the holding as watan |lands but did not affect the other
| egal incidents of the property under the personal |aw and
if the property belonged to the joint Hindu fanmily, then the
normal rights of the nenbers
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of the famly to ask for partition were not in any way
affected and therefore the re grant of the lands to the
wat andar under s. 4(1) of the 1959 Act and s. 7 of the 1955
Act must ensure to the benefit of the entire joint H ndu
famly. That precisely is the position here. Al though under
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the Bonbay Pargana & Kul karni Watans (Abolition) Act, 1950
and the Bonmbay Merged Territories M scellaneous Alienations
Abolition Act, 1955 there was at first an abolition of
wat ans and resunption of watan |ands, followed by re-grant
of such lands to the watandar as an occupant wunder the
Bonbay Land Revenue Code, 1879, that hardly mekes a
difference in principle. The only difference is that under
s. 158(1)(b) of the MP. Land Revenue Code, there was a
si mul taneous extinction of the inams resulting in conferra

of bhumi swam rights on every person holding i nam | ands on
the date on which the Code was brought into force.

The result therefore is that the appeal nust succeed
and is allowed. The judgnent and decree passed by the High
Court are reversed and those of the learned Additiona
District Judge decreeing the plaintiff’s suit for partition
and separate possessi on of their half share in the
properties described in Schedule A to the plaint are
restored. . The decree shall be drawmn in ternms of the
conprom se arrived at.

Ther'e shall be no order as to costs.

N. V. K. Appeal al | owed.
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