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Wealth Tax ~Act 1957 (Act 27 of 1957)--S. 7 r/w ss.
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attached with a restraint or disadvantage--"Net wealth" in
s. 2(m--Wether 50% of unearned increase "payable" to the
| essor as per the agreenent deductible out of the valuation.
HEADNCTE

The respondent an assessee to wealth tax as an individual

in the assessment for the assessnment year 1968-69, val ued
his property situate on plot No. 12, Block 39 Kautilya Marg,
Chanakyapuri in his return of net wealth @Rs. 4,522,000 as
agai nst the value of Rs. 6,00,000 shown by himin the previ-
ous years. The property consisted of |easehold interest in
the land together with a house built-on it.” The 1land be-
longed to the President of India and it was | eased by 'the
President of India to one Vashesharan Devi on the terns and
conditions set out in an agreenent of |ease dated 30th
Decenmber, 1954 and the | easehold interest was acquired from
Vashesharan Devi by the assessee. (C ause (13) of the |ease
deed provided that the assessee shall not be entitled to
assign the | easehol d interest in the and wi thout obtain-
ing the prior approval in witing of the | essor and 50 per
cent of the unearned increase in the value of the I|and @ at
the time of assignnment shall be claimble by the | essor and

noreover, if the lessor so desires, he shall have pre-enp-
tive right to purchase the property after deducting 50% of
the unearned increase in the value of the land.. It further
provi ded t hat "all such assi gnees and
transferees ...... ..shall be bound by all the covenants
and conditions herein contained and be answerabl e in respect
therefor". In accordance with this clause, the Architects

who are approved val uers estinated the value of the property
@Rs. 5,82,268 and fromthis’ figure, they deducted a sum of
Rs. 1,30,000 representing 50 per cent of the wunearned in-
crease in the value of the land, which belonged to the
| essor and arrived at the value of Rs. 4,52,268/-. The
Wealth Tax Oficer did not accept the estimte of the
valuation and taking the annual rental value of Rs.
1,32,000/- fetched by the property as the basis, conputed
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the net annual rent at Rs. 82,956/- and arrived at the
figure of Rs. 8,29,560/- as the value of the property by
applying the multiple of ten to the net annual rental val ue
of Rs. 82,956/-. The claimof the assessee to deduct from
the wvalue of the property 50 per cent of the wunearned in-
crease in the value of the land was rejected on the ground
that this claimwas based "nmerely on hypothetical presunp-
tions". The value of the property was, however, reduced
from Rs. 8,29,560/- to Rs. 6,00,000/- since that was the
figure accepted by the Revenue in the past assessment years.
The appeal s before the Appell ate Assistant Comni ssioner and
the Tribunal failed. On a reference, the H gh Court took
the viewthat the liability to pay 50 per cent of the un-
earned increase in the value of the land to the |essor at
the tinme of the assignment was a di sadvantage attached to
the [|easehold interest in the land and hence its value was
liable to be deducted fromthe value of the property in
arriving at the net wealth.
Di'sm ssi ng the appeal s, the Court,
HELD: (1) In determ ning the value of the | easehold interest
of the assessee inthe land for the purpose of assessnent to
wealth tax the price which the |easehold interest would
fetch in the open market, were it not encunbered or affected
by the burden of the restriction contained in clause (13) of
the |easedeed, would have to be reduced by 50 per cent of
t he unearned /iincrease in the value of the land on the basis
of the hypothetical sale on the valuation date. [427 C D

(2) The only way in which in a. case of this kind the
val uation u/s. 7(1) of the Wealth Tax Act can be done is by
taking the market value of the |easehold interest as if it
wer e unencunbered or unaffected by the burden or restriction
contained in clause (13) and deducting fromit, 50 per cent
of the unearned
419
increase in the value of 'the lland on the basis of the hypo-
thetical sale as representing the value of such burden or
restriction. [425 A-C

(3) The true test for determining the matter of -~ paynent
made by an assessee out of an ampount received by hi mwheth-
er it is an application of part of the amunt which “belongs
to him or it is payment of an ambunt which is~ diverted
before it reaches the assessee so that at the tine of re-
ceipt, it belongs to the 'payee and not to the assessee. In
the present case 50 per cent of the unearned increase in the
val ue of the land would be diverted to the | essor before it
reaches the hands of the assessee as part ~of the price:
[425 E-F]
C.1.T.v. Sitaldas Tirathdas 41 I.T.R 367 SC, applied.

Pandit Lakshm Kant Jha v. Commi ssioner of  Walth- Tax,

Bihar 90 |.T.R 97, expl ained.

(4) The burden or limtation attaching to the |[|easehold
i nterest nmust be taken into account in arriving at the val ue
of the leasehold interest and it can not be value ignoring
the burden or limtation The covnaent in clause (13) 'is
clearly a covenant running with the land and it woul d bind
whosoever is the holder of the |easehold interest for the
time being. It is a constituent part of the rights and
liabilities and advantages and di sadvantages which go to
make up the | easehold interest and it is an incident which
is in the nature of burden, on the |easehold interest.
Plainly and indisputably, it has the affect of depressing
the value which the |easehold interest would fetch if it
were free fromthis burden or di sadvantage. Wen the |ease-
hold interest in the land has to be valued this burden or
di sadvantage attaching to the |leasehold interest nust be
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duly discounted in estimated the price which the |easehold
interest would fetch. To value the |easehold interest on
the basis that this burden or disadvantage were to be
i gnored would be to value an asset different in content and
quality fromthat actually owned by the assessee. [424 B
423 D-H
Corrie v. MecDernott [1914] A C. 1056, quoted with approval.
(5) When under the | ease deed the | essor has a bundle of
rights which includes "sonmething" nore than the reversion
that "something" would necessarily be subtracted from the
interest of the |essee and to that extent, the interest of
the lessee would be the |easehold interest mnus that
"sonet hi ng". What goes to augnent the interest of the
| essor would correspondingly reduce the interest of the
| essee and it -cannot be taxed as the wealth of both the
| essor and the lessee. It would be includible in the net
wealth of the lessor and hence it cannot at the sane tine
formpart of the wealth of the | essee and nust be subtracted
in determning the nature and extent of the interest of the
l'essee. [424 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1174 of
1974.

(From ' the Judgnent and Order dated the 4-4-1974 of the
Del hi Hi gh Court in Wealth Tax Ref. No. 5 of 1972).

R M Mhta and, P.L. Juneja, for the appellant.

G C. Sharma, ML. Khanna, Anup Sharma, M ss Jaswal K K
and K. R Jagaraja and D.K Jain, for the respondent.

The Judgrment of the, Court was delivered by

BHAGWATI, J.--This appeal raises a rather difficult but
interesting question of |law relating to valuation for the
purpose of the Wealth Tax Act, 1957 of |easehold interest in
| and, when, there is, acovenant in the |ease that the
| essee shall not be entitled to assign the l'easehold inter-
est w thout obtaining the prior approval in witing of the
| esson and the | essor shall be entitled to, claimand recov-
er fromthe, |lessee a certain specified proportion ‘of  the
unearned increase in the value of the land at the tine  of
the assignnent.
13--436SCl /77
420

The controversy in this appeal, relates to the assess-
ment year 1968-69, the relevant valuation date being 31st
Decemnber, 1967. The assessee is assessed to wealth tax /as
an i ndi vi dual . Hs net wealth on ‘the. valuation date
i ncluded a property situate on plot No. 12, Block 39, Kauti-
| ya Marg, Chanakyapuri. the property consisted of |easehold
interest in the land together with a house built upon it.
The land belonged to the President of India and it was
| eased by the President of India to one Vashesharan Devi on
the terns and conditions set out in an agreenent of |ease
dat ed 30th Decenber, 1954 and the | easehold interest  was
acqui red from Vashesharan Devi by the assessee. The prem um
for the grant of the | ease was Rs. 24,400/- and the annua
rent was fixed at Rs. 610/-, subject to. certain variations.
The terms and conditions of the |ease are a little inmportant
and, so far material, they may be reproduced as foll ows:

"13. the | essee shall before any assign-
nment or transfer of the said prem ses hereby
denmised or any part thereof obtain from the
| essor or such officer or body as the |essor
may authorise in this behalf approval in
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witing of the said assignnent or transfer and
all such assignees and transferees and the
heirs of the | essee shall be bound by all the
covenants and conditions herein contained and
the answerable in all respect therefore.

Provided also that the | essor be enti-
tled to claim and recover a portion of the
unearned increase (i.e. the difference between
the premumalready paid and current narket
value) in the value of land at the tine of
transfer (whether such transfer is an entire
site or only a part thereof), the amunt to
be recovered being 50 per cent of the unearned
i ncrease.

The Lessor shall have a pre-enptive
right to the property after deducting 50 per
cent of the unearned (torn) said."

The assessee constructed a large building on the land and
the question arose as to how the | easehold interest of the
assessee in the land together with the building should be
val ued: This property had been valued in the past assess-
ment years at Rs. 6,00,000/- and the assessee had accepted
this valuation and not challenged it. But in the assessnent
for the assessnment year. 1968-69 the assessee valued this
property in its return of net wealth at Rs. 4,52,000/- on
the. basis of a certificate obtained from Ms Anand Apt e
and Jhabval a, Architects who, are approved val uers recog-
ni sed by the Departnent. The Architects estinmated the value
of the property at Rs. 5,82,268/and fromthis figure, they
deducted a sumof Rs. 1,30,000/- representing 50 per cent of
the: unearned increase in the value of the |and, which under
the terns and conditions of the |ease. belonged to t he
lessor and arrived at the value of Rs. 4,52,000/-. The
Wealth Tax O ficer did not accept the estinmate of the val ua-
tion made by the Architects and taking the annual rent of
Rs. 30, 000/- fetched by the property as the basis, conputed
the net annual rent at Rs. 82, 956/ -

421

and arrived at the figure of Rs. 8,29,560/- as the value of
the property by applying the nultiple of ten. to the annua

rental value of Rs. 82,956/-.  The Wealth Tax O ficer re-
jected the claim of the assessee to deduct fromthe  value
of the property 50 per cent of the unearned increase in the
value of the land on the ground that this claim was based
“merely on hypothetical presunptions" but reduced the value
off the property fromRs. 8,29,560/- to Rs. 6, 00, 000/ -
since that was the figure accepted by the Revenue in the
past assessnment years. The assessee chall enged the val ua-
tion made by the Wealth Tax Officer in an appeal preferred
bef ore t he Appel | ate Assistant Conmissioner, but the
appeal was unsuccessful as the Appellate Assistant Comm s-
sioner took the same view as the Wealth Tax O ficer. The
Tribunal also, in further appeal, affirned the sanme view
holding that "the fact that the assessee m ght have to Pay
50 per cent of the unearned increase to the | essor does not
af fect the valuation of the property under section 7 of the
Wealth " Tax Act" and the words used in that section "make it
clear that the estinmate. which should be made by the Walth
Tax Officer is. of the gross price" and hence no, part of
the unearned increase was deductible in conputing the value
of the property for the purpose of the Walth 'fax Act. The
Tri bunal al so upheld the rental nmethod of valuation of the
property and finding that the valuation of Rs. 6,00,000/-
adopted by the Wealth Tax O ficer was even | ess than ei ght
times the annual rental value of Rs. 82,956/-, the Tribuna
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declined to interfere with the valuation nade by the Walth
Tax O ficer.

The assessee thereupon applied to the Tribunal for
making a reference to the H gh Court and on the application
of the assessee, the follow ng question of |aw was referred
by the Tribunal for the opinion of the H gh Court:

"Whet her on the facts and in the circum
stances of the case, the Tribunal was justi-
fied inlawin taking the viewthat 50% of
the unearned increase payable to the | essor of
the land formed part of, and was not deducti -
bl e out of, the valuation of the property for
the purposes of Walth-tax Act ?"

The High Court took the viewthat the liability to pay 50
per cent of the unearned increase in the value O the |and
to the lessor at the time of the assignnent was a di sadvan-
tage attached to the leasehold interest in the Iland and
hence its value was |liable to be deducted fromthe value of
the property in arriving at the net wealth of the assessee
and on this view, it answered the question in the negative
in favour of the assessee. This led to. the filing of the
present appeal by the ’ Revenue after obtaining a certificate
of fitness fromthe H gh Court.

It would be convenient’ at the outset to refer to the
rel evant provisions of the Walth Tax Act, 1957 before
we .address ourselves to the question which arises for
determ nation in the appeal,  The Walth Tax Act, 1957 was
passed by the Parlianment inexercise of the |egislative
power conferred under Entry 86 of List I of, the Seventh
Schedule to the’ Constitution and, as pointed out by Shah
J., ih Sudhir
422
Chandra Nawa v. Wealth Tax Oficer, Calcutta, (1) wealth tax
"is a tax inposed’ on the capital value of the assets of
i ndi vi dual s and conpani es on the valuation date ...... it
is inmposed on the total assets which the assessee owns" and
it is levied on the value of those assets. Section 3 is the
charging section and it provides that, subject to the other
provi sions contained in the Act, there shah be charged for
every assessnent year comencing on and fromthe 1st ‘day of
April, 1957 a tax_in respect of the net wealth on the corre-
spondi ng val uati on date of every individual, H ndu Undivided
Famly and conpany at the rate or rates specified in the
Schedul e. Thus, wealth tax is a tax on the net ~wealth of
the assessee on the valuation date. Net wealth is -de-
fined in section 2(m to nmean "the anount by which the
aggregate val ue, computed in accordance with the provisions
of this Act, of all the assets, wherever |ocated, belonging
to the assessee on the valuation date, including assets
required to be included in his net wealth as/on that date
under this Act, is in excess of the aggregate value of al
the, debts owed by the assessee on the-val uation date" other
than debts failing within certain specified categories. The
word 'asset’ used in section 2(m is of the widest Signifi-
cation and under section 2(e), it includes property of every
description, novable or imovable, barring certain excep-
tions which are not material for our purpose.- Wat is,
therefore, necessary for the purpose of determining the net
wealth of the assessee is., first to conpute the aggregate
val ue of all assets belonging to the assessee in accordance
with the provisions of the Act and then to deduct from it
the aggregate value of all the debts, and the resultant
which is obtained would be the net. wealth assessable to
t ax. section 7, sub-section (1) lays down the. node of
determ nation of the value of an asset for the purposes of
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the Act and it says that, subject to any rules made in this
behal f, the value of any asset other than cash "shall be
estimated to be the price which, in the opinion of the
Wealth Tax Oficer it would fetch if sold in the open market
on the wvaluation date". Now, plainly one of the assets
bel onging to the assessee in the present case was the | ease-
hold” interest in the |and together with the building upon
it and for the purpose of computing the net wealth of the
assessee, it was necessary to deternine the value of this
asset . The question which must, therefore, be asked in
terns of section 7( 1) is: what would be the price which
this asset would fetch if sold in the open market on the
valuation date 2 This question cannot be satisfactorily
answered, unless we first determ ne what is the nature of
this asset: what is the interest in property, qualitative as
wel | as quantitative, which this asset represents ?

The asset consists of |easehold interest of the asses-
see in the |land together with the building constructed upon
it. The buil ding, of’ course, belongs to the assessee
having been constructed by himand the determ nation of its
val ue ~shoul d not present any difficulty, because there are
recogni sed nethods of val uati on of buil dings. The diffi-
culty, however, arises. inregard to valuation of t he
| easehold interest in-the land. The | easehold interest is
held by the assessee. under a |ease-deed executed by the
Presi dent of /1 ndia and apart from
(1) 69 I.T.R 897.

423

cl ause (13), which we have reproduced above, it is an ordi-
nary |easedeed of theusual kind. Clause (13 ) of the
| ease-deed provides that the assessee shall not be entitled
to assign the | easehold interest in the | and w thout obtain-
ing the prior approval in witing of the |lessor and 50 per
cent of the unearned in.crease in the value of the land at
the tinme of the assighment shall be claimble by the | essor
and noreover, if the | essor so desires, he shall have pre-
enptive right to purchase the property after deducting 50
per cent of the unearned increase in the value of the |and.
Does this covenant nerely inpose a personal obligation on
the lessee which ,arises on assignment of  the |easehold
interest or it is a covenant running with the Iand ? That
is a question which has a direct bearing on the valuation
of the |leasehold, interest. Now, the last portion of the
first paragraph of clause (13) provides that ~"all such
assignees and transferees .... shall be bound by all the
covenants and conditions herein contained and. be answerable
in respect therefore". This nmeans that whenever an assign-
ment of the | easehold interest is nmade by the |essee, the
assignee woul d be bound by all the covenants contained in
the |ease-deed and these would indisputably include the
covenant in clause (13 ). Cause (13 ) would equally bind
the assignee and if the assignee in his turn wants. to
assign his |leasehold interest in the land, he would have 'to
obtain the prior approval in witing of the lessor to such
assignment and the | essor would be entitled to claim50  per
cent of the unearned increase in the Value of the Iand.
This indeed was not disputed on behalf of the Revenue.
The covenant in clause (13) is, therefore, clearly a cove-
nant running with the land and it would bind whosoever is
the holder of the |easehold interest for the tinme being. It
is a Constituent part of the rights and Iliabilities and
advant ages and di sadvantages which go to nmake up the | ease-
hold interest and. it is an incident which is in the nature
of burden on the | easehold interest. Plainly and indis-
putably it has the effect of depressing the value which the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 10

| easehold interest would fetch if were free from this
burden or di sadvantage. Therefore, when the | easehold inter-
est in the land has to be valued, this burden or disadvan-
tage attaching to the |leasehold interest nust be duly dis-
counted in estimating the price which the | easehold interest
would fetch. To value the |easehold interest on the basis
that this burden or disadvantage were to be ignored woul d be
to value an asset different in content and quality fromthat
actually owned by the assessee.--This was the principle
applied by the Judicial Committee in Corrie v. MacDenott, (1)
an appeal from Australia, where the question arose as to how
certain |land granted by the Government of Queensland to the
trustees of the Acclimatisation Society of Queensland to be
used only for the purpose of the Society should be val ued on
resunption by the Government. The trustees had no genera
power of sale but they were by statute authorised to sel
any part -of the land to the local authority and to the
Nati onal~ Agricultural and Industrial Association. It was
held by thejudicial Committe that in view of this restric-
tion on-the nature of the interest of the trustees in the
['and, ~the trustees were not -entitled, upon resunption of
the land by the Governnment, to be paid unrestricted. free-
hol d val ue of
(1) [1914] A C. 1056.
424
the land but only the value of the land to the trustees
under the conditions upon which they held it. The Judicia
Conmittee 'pointed out that if the owner holds the property
subject to restrictions, "it is a necessary point of enquiry
how far these restrictions affect the value" and the proper-
ty cannot be valued as if it were "unrestricted in any way".
The burden or limtation attaching to the leasehold interest
in the present case nust, therefore, be taken into account
in arriving at the value of theleasehold interest and it
cannot be val ued ignoring the burden or limtation.

This problem can also be |ooked at from a slightly
di fferent angle and this approach too would throw sone |ight
on the true nature of the leasehold interest required to be
val ued. Let us approach the question fromthe point of view
of the lessor. What is the nature of the lessor’'s interest
in the land ? The | essor has undoubtedly the reversion,
but coupled with it is also the right to 50 per cent .of the
unearned increase in the value of the land at the time of
assignment of the |easehold interest by the | essee as also
the pre-enptive right to the land after deducting 50 per
cent of the unearned increase fromthe price obtainable by
the |essee. This is the asset of the | essor which would
have to be valued when the |essor is sought to be assessed
to wealth tax. The right to 50 per cent of ~ the unearned
"increase on assignnent of the |easehold interest @ would
certainly add to the val ue which the reversion would other-
wi se fetch in the open market. Now, once it \is granted that
under the |ease deed the lessor has a bundle of rights,
which includes ’'sonething’ nore than the reversion, that
"somet hi ng” woul d necessarily be subtracted fromthe inter-
est of the |lessee and to that extent, the interest of t he
"l essee  would stand reduced. The interest of the |essee
would be the |easehold interest minus that ' sonething
VWhat goes to augnent the interest of the |essor would corre-
spondingly reduce the interest of the lessee and it Cannot
be taxed as the wealth of both the I essor and the |essee.
It would be includable in the net wealth of the | essor and
hence it cannot at the same tinme formpart of the wealth of
the | essee and rmust be subtracted in determining the nature
and extent of the interest of the |essee.
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That takes us to the question as to how the |easehold

interest of the assessee with the burden or limtation
attaching wunder clause (13) of the |ease-deed should be
val ued. It is clear fromthe | anguage of section 7, sub-

sectiOn (1 ) that what the Revenue is required to do for the
purpose of determning the value of an asset is to assume
that the asset which is to be valued is being sold in the
open market and to fix its value for the purpose of wealth
tax upon that hypothesis. Now, whenever the value of an
asset has to be deternmined on the basis of a hypothetical _
sal e, the court has necessarily to enbark upon specul ations
which may be quite difficult and in "sone cases, even arti-
ficial. Here the asset to be valued is the |easehold inter-
est in the land with the burden or restriction contained in
clause (13) of the lease deed and the inquiry has, there-
fore, to be directed to the question as to what is the
price which this asset would fetch if sold in the open
market. ~What woul d be the realisable value of this asset
?/ It woul dindeed be difficult to speculate as to what
425
the leasehold interest in the land would fetch in the open
marker when it is affected by the burden or restriction
contained in-clause (13) of the |ease deed. |If the |ease-
hold interest were free fromthis burden or restriction, it’
woul d be conparatively easy to deternmine its market val ue,
for there are recogni sed nethods of valuation of |easehold
interest, | but where. the | easehold interest is cut down by
this burden or restriction and sone right of interest is
abstracted from it, the problemof  valuation becones a
difficult one and some nethod has tobe evolved for resolv-
ing it. The only way it can be done in-a case of this kind
is by taking the narket value of the |l easehold interest as
if it were. unencunbered or unaffected by the burden or
restriction of clause (13) and deducting fromit, 50 per
cent of the unearned increase in the value of the Iland on
the basis of the hypothetical sale, as representing the
val ue of such 'burden or restriction

There is also one other consideration'which reinforces
the adoption of this nmethod of valuation. Wen, for the
purpose of valuation of the leasehold interest, it ‘is as-
sumed that the |easehold interest is sold in the open
market, the price received does not-in its entirety ~belong
to the assessee. Fifty per cent of the unearned increase in
the value of the land is diverted to the | essor by virtue of
the paramount title contained in clause (13) and when re-

ceived by the assessee, it belongs to the lessor. It is in
truth and substance collected by the assessee on behalf of
the |essor. VWhat is received by the assessee on his own

account is only the price less 50 per cent of the wunearned
increase in the value of the land and that represents the
net realisable worth of the asset in the hands of the asses-
see. The Revenue contended that paynent of 50 per cent of
the unearned increase in the value of the land to the |essor
is really an instance of application of the price received
by the assessee and not diversion of a part of the price by
paramount title and hence the whole of the price nust be
taken as the nmeasure of the wealth of the assessee. But
this contention is, in our opinion, not well founded and
cannot be sustained. The true test for determ ning whether
a paynment made by an assessee out of an anount received by
himis an application of part of the ampbunt which belongs to
him or it is payment of an ampunt which is diverted before
it reaches the assessee so that at the tinme of receipt, it
belongs to the payee and not to the assessee, has been
expl ai ned by H dayatullah, J., in C 1. T.v. Sitadas Tirath-
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das(1) in the follow ng words:

“I'n our opinion, the true test is wheth-
er the amount sought to be deducted, in
truth, never reached the assessee as hi’'s
income. bligations, no doubt, there are in
every case but it is the nature of the. obli-
gation which is the decisive fact. There is a
di fference between an amount which a person
is obliged to apply out of his incone and an
amount which by the nature of the obligation
cannot be said to be a part of the income of
the assessee. \Where by the obligation incone
is diverted before it reaches the assessee, it
is deductible; but where the incone is re-
quired  to be applied to discharge an obliga-
tion-after such income reaches the
411.T. R 367.

426

assessee,” the sane consequence, in law, does
not follow It is the first kind of paynent
whi ch can truly be excused and not the second.
The second paynent is nerely an.obligation to
pay another a portion of one’s own incone,
whi'ch has been received-and is since applied.
The first is a case in which the incone never
reaches the assessee, who, even if he were to
collect it, does so, not as part of his in-
conme, but for and on , behalf of the person to
whom it is payable. In_our opinion, the
present ~case is one in which the wfe and
children of the assessee who continued to be
nenbers of the fanmly received a portion of
the incone of the assessee, after the assessee
had received the income as his own. The case
is one  of application of a portion of the
income to discharge an obligation and not a
case in which by an overriding charge the
assessee becane only a collector’ of another’s

i ncone. "
It is <clear on the application of this test that “in the
present case, 50 per cent of the unearned increase iii ‘the

val ue of the |land would be diverted to the | essor before it
reaches the hands of the assessee as part of the price. The
assessee holds the | easehold interest on condition that if
he assigns it, 50 per cent of the unearned increase in the
value of the land will be payable to the | essor. That is
the condition on which he has acquired the | easehold /inter-
est arid hence 50 per cent of the unearned increase in the
value of the land nust be held to belong to the |essor @ at
the time when it is received by the assessee and it would
not be part of the net realisable worth of the |easehold
interest in the hands of the assessee. |If ‘a question s
asked as to what is the real wealth of the assessee in terms
of noney so far as the | easehold interest is concerned, the
answer would inevitably be that it is the price less 50 per
cent of the unearned increase in the value of the land. It
is difficult to see how 50 per cent of the unearned increase
in the value of the |and which belongs to the | essor can be
regarded as part of the wealth of the asses.see. The posi-
tion woul d undoubtedly be different where a paynent is made
by an assessee which is an application of a part of the
price received by him Were such is the case, the whole of
the price would represent the net realisable worth of the
asset in the hands of the assessee and what is paid out by
the assessee would be nmerely a di sbursenent nade after the
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price reaches the assessee as his own property. That was
the position in Pardit Lakshi Kant Jha v. Conm ssioner of
Weal t h- Tax, Bihar(1l) where the question arose whether the
expenditure in connection with brokerage, commission or
ot her expenses which would be liable to be incurred by the
assessee in effectuating a sale would be deductible fromthe
mar ket value of the shares in determining their value for
the purpose of assessnment to wealth tax. This Court held
that in conputing the value of the shares, the assessee is
not entitled to deduction of brokerage and commi ssion from
the wvaluation of the shares as given in,the Stock Exchange
guotations or quotations furnished by well known brokers.
It was pointed out by this Court that:

(1) 90 I.T.R 97.
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"It is not... the amount which the vendor would receive
after deduction  of this expense, but the price which the
asset would fetch when sold in the open market which would
constitute the value of the asset for the purpose of section
7(1) of the Act". CObviously, this view 'was taken because
the entire price, when received, would belong to the asses-
see and paynent of brokerage and conmi ssion would be nerely
application of part of the price in nmeeting expenditure
necessary for effectuating the sale and hence it would not
be deductiblein ascertaining the net realisable worth of
the shares in the bands of the assessee.

W are, therefore, of the viewthat the question re-
ferred by the Tribunal nust be answered in the negative and
it must be held that in determ ning the value of the |ease-
hol d interest of the assessee in theland for the purpose of
assessment to wealth tax, the price which the |easehold
interest would fetch in the open nmarket were it not encum
bered or affected by the burden or restriction contained in
clause (13) of the | ease deed, would have to be reduced by
50 per cent of the unearned increase in the value of the
[ and on the basis of the hypothetical sale on the wvaluation

dat e. The appeal accordingly Fails and nmust be disnm ssed
with costs.
S. R Appeal ~di sm ssed.
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