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Haryana Ceiling on Land Holdings Act, ' 1972 (Haryana
Act 26 of 1972)-Constitutional validity of-Artificial
definition of famly unit-Sections 4(1), 4(3), 7, 8, 9,
11(1) and (2), whether violate Article 14 of t he
Constitution.

HEADNOTE:

The Haryana Ceiling on Land Hol di ngs Act, 1972 (Act 26
of 1972) received the assent of the President on 22-12-1972
and was published in the official Gazette on 23-12-72.
Section 2 contained and even now contains the requisite
declaration that it was enacted for giving effect to the
policy of the State towards securing the principles
specified in clauses (b) and (c) of Art. 39 of the
Constitution. The Act was included in the Ninth- Schedule to
the Constitution on 7-9-1974 and, thereby, it came under the
protective unbrella of Art. 31B of the Constitution.

In Saroj Kumari’s case A.1.R 1975 Punjab & Haryana 353
relying on an earlier decision of that Court in such Singhs
case A.I.R 1974 P & 162, the Punjab & Haryana H gh Court,
bei ng unaware of the inclusion of Act 26 of 1972 in the
Ni nt h Schedul e struck down certain provisions of the Act on
the ground that these provisions violated the 'rights
guaranteed by Part m of the constitution. The Full Bench
decision in Sucha Singh's case A I.R 1974 Punjab & Haryana
162 was reversed by the Supreme Court in Sucha Singh's case
A l.R 1977 S.C. 915, taking the view that the provisions of
Punjab Land Reforns Act are saved by both Articles 31A and
31B of the Constitution.

However, after the decision in Saroj Kumari’s case, Act
26 of 1972 and the Rule franed under s. 31, thereof were
anmended extensively; the Act was first anended by Haryana
Act 17 of 1976 which Amending Act was also put in the Ninth
Schedul e; the Act was further anended by Haryana Acts Nos.
40 and 47 of 1976, 14 of 1977 and 18 of 1978, but the | ast
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four Amending Acts were not put in the N nth Schedul e.

After the Principal Act was anended as above, severa
wit petitions were Sled in the Punjab & Haryana H gh Court
chall enging the vires of some of the provisions of the Act.
The Division Bench dismssed all the wit petitions and
upheld the wvalidity of all the provisions except 6. 20A
whi ch barred the appearance of any | egal practitioner before
any officer of authority ot her than t he Fi nanci a
Conmi ssioner in proceedings under the Act. The Court took
the view that such a provision was repugnant to s. 14 of the
Indian Bar Councils Act (which had continued in force in
view of s. 30 of the Advocates Act 1961 not havi ng cone
into force), and therefore ultra Vires and invalid.

In their appeals by special |eave the appellants have
chal | enged sonme of the provisions of the Act on the grounds
substantially different fromthose that were urged before
the High Court. Besides  their-appeals, a large nunber of
Wit

1182
petitions and also special 1eave petitions have been filed
rai sing alnopst i denticall grounds- of challenge to the

provi sions of the Principal Act (26 of 1972) as anended from
time to tinme.

Di sm ssing the appeal s and the petitions, the Court
N

HELD: 1. The anendnents effected in the Principal Act
by Anending Act 17 of 1976 wll receive the protective
unbrella of Art. 31B but not the anendrments effected by Acts
Nos. 40 & 47 of 1976, 14 of 1977 and 18 of 1978. Moreover,
though the Principal Act as amended by Act 17 of 1976, wll
be under the protective unbrella of Art. 31B, the Haryana
Ceiling on Land Hol dings Rules, 1973 as originally franed or
even after anendnents, being subordinate | egislation and not
specified in the N nth Schedule nay  not receive such
protection.

Prag Ice and Gl MIls & Anr. v. Union of India, [1978]
3 S.C R 293, applied.

2. The Principal Act (Act 26 of 1972) together with al
the anendnents nmade therein which essentially i's nmeant for
i mposition of ceiling on agricul tural hol di ngs and
acqui sition and distribution of the surplus area to |andl ess
and weaker sections of the society is in substance and
reality an enactnent dealing with agrarian reform and
squarely falls within Art. 31A of the Constitution and as
such will enjoy the immunity fromthe attack on the ground
of inconsistency with or abridgments of  any  of the
Fundanental Rights guaranteed by Arts. 14, 19 and 31. [1192
H 1193 A-(C

Sankari Prasad Singh Deo v. Union of India etc. etc.
[1952] 3 S.C R 89 Keshavananda Bharati v. State of Keral a,
[1973] Suppl. S.CR 1, State of Bihar v. Kaneshwar Singh
[1952] 3 S.C. R 252 foll owed.

3. A reading of ss. 4(1), 4(3), 7, 8, 9 and 11 (1) and
(2) nakes two or three aspects very clear, nanely, (i) there
is no doubt that for the purpose of the Act the concept of
famly has been defined in an artificial manner as neaning
husband, wife and their ninor children and exclusive of
maj or sons and unnmarried daughters, (ii) Under s. 4(1) "the
primary unit of famly" is confined to five nenbers, nanely,
husband, wife and their mnor <children upto three wth
reference to which perm ssible area has been prescribed, but
under s. 4(2) the permssible area is said to increase by
one-fifth of the permissible area of the primary unit for
each additional nenber of the famly, such as the fourth or
fifth mnor <child etc. but subject to the maxinmum limt
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prescribed in the proviso, nanely. the permissible area
shall not exceed twice the permi ssible area of the prinmary
unit of the family and (iii) in respect of each wunit,
nanely, each adult son living with his parents the
perm ssible area wll be further increased up to the
perm ssible area of the primary unit of a famly under
s.4(3), provided that where the adult son also owns any | and
the sanme shall be taken into account for «calculating the
perm ssible area. In other words, in cases where the primary
units of family owns or holds |Iand [say 54 acres under cl

(1)(c) of s. 41 and an adult son living with the famly al so
owns or holds simlar land of his own (say acre.,) then the
perm ssible area for the famly will be 108 acres after
cl ubbi ng the two hol di ngs under s. 4(3) and there will be no
guestion of any augnentation of area for the famly but in
cases where the separate unit (adult son) owns or holds no

land of his own but is living with the famly the prinmary
unit’s holding gets augmented up to two units, that is to
say, the famly will be entitle to retain 108 acres and the
bal ance wi | be surplus sinply because the

1183

adult son is living~ with the famly; but no such
augnmentation will occur if h unmarried daughter or daughters
are living with the famly or if the adult sonis Iliving

away separately fromthe famly. [1195 CH, 1196 Al

4. It is true that provisions pertaining to artificia
definition of fam |y and the adoption of doubl e standard for
fixation of ceiling contained in the instant Act are sinilar
to those which obtained in the  Kerala Agrarian Relations
Act, 1961 and the Madras Land Reforns (Fixation of Ceiling
on | and) Act, 1961, but — even so, ~there are t wo
di stingui shing features which would nake the ratio R of
these two decisions dealing with those Acts reported in 1962
Sup. 2 SCR 829 and 1964 (7) SCR 82 inapplicable 'to the
instant case. In the first place, in both these decisions it
was an admitted position that the concerned enactnents were
not governed by or protected under Art. 31A of the
Constitution and it was in the absence of such protection
that the attack to the material provisions of the enactnents
on the ground of violation of Art. 14 was entertained by
this Court. At page 833 of the Report in the first case,
there is a categorical statenment nmade to the effect that the
concerned Act, so far as it affected the petitioners
therein, was not protected under Art. 31A and it was open to
assail it as violative of the rights conferred on them by
Articles 14, 19 and 31 of the Constitution. Simflarly at
page 84 of the Report in the second case, there is a
Statement to the sinmlar effect that the Madras Act was not
protected under Art. 31A of the Constitution and it was in
that background that the Court considered the attack based
on Art. 14 on the two nain provisions of the Act relating to
ceiling area under s. 5 and conpensation under s. 50 read
with Schedule 111 of the Act. In the instant case it cannot
be disputed that Principal Act (26 of 1972) as anended
subsequently is a piece of agrarian reform |egislation
squarely falling with Art. 31A of the Constitution and,
therefore, the Act, and the concerned provisions wuld be
i mune from attack based on Articles 14, 19 and 31 of the
Constitution. Secondly, in both these decisions, no materia
by way of justification was put before the Court on behalf
of the State for the adoption of the double standard in the
matter of fixing the ceiling read with the artificia
definition of the famly which resulted in discrimnatory
results and this has been specifically nmentioned by the
Court in both the judgments, while in the instant case on
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behal f of the State of Haryana anple material has been
produced before the Court justifying the adoption of the
artificial definition of fanmly and the double standard for
fixing the ceiling negativing the violation of Art. 14.
[1197 CH, 1198 A

The materials produced before the Court make it clear
that the State had applied its mnd seriously to these
guestions: whether famly should be adopted as a wunit
instead of an individual for applying ceiling on Iland
hol di ngs, what should be the size of the fanily, why
artificial definition of the fanmly should be adopted and
why adoption of double standard-one for the primary unit of
the famly and another 'in respect of a separate unit when
living with the fanmly was felt necessary, what type of and
i n what cases cl ubbi ng should be prescribed Getc. Al these
guestions were considered having regard to the social and
economc realities of our rural life and with a view to
nullifying the transfers effected in favour of close
rel ations for ~the purpose of avoiding the inpact of ceiling
| egi slati'on. [1198 D-H, 1199 Al

Karinbil Kunhi koman v. State of Kerala, [1962] Supp. 1
S CR 829; A P. Krishnasani Naidu v. State of Mdras
[1964] 7 S.C.R 82; explained and di stingui shed

5. An enactnent particularly the enactnent dealing with
agrarian reform which has been put on the Statute Book with
the avowed purpose of  bringing
1184
about equality or rather reducing theinequality between the
haves and have-nots cannot be struck down as being violative
of Art. 14 of the Constitution sinply because it has failed
to nake a provision for what was regarded as an exceptiona
case or a rare contingency. The material furnished on behal f
of the State CGovernment by way of justification for adopting
an artificial definition of famly and double standard for
fixing ceiling is sufficient to repel the attack on these
provi sions under Art. 14. [1199 E- (g

Adopting "famly" as a unit as against "an individual"
was considered necessary as that would reduce the scope for
evasion of law by effecting nala fide partitions and
transfers since such transactions are usually made in favour
of famly nenbers, that normally in rural agricultural set
up in our country the famly is the operative unit and al
the lands of a famly constitute a single operationa
hol ding and that therefore ceiling should be related tothe
capacity of a family to cultivate the Jlands personally.
[1198 G H, 1199 A

In fact, a provision like s. 4(3) which nakes for the
augnentation of the permssible area for a famly when the
adult sons do not on or hold lands of their —own but are
living with the famly has one virtue, that it ensures such
augnentation in the case of every fanmily irrespective of by
what personal lawit is governed and no discrimnationis
made between rmajor sons governed by different systenms of
personal laws. So far as an adult son living separately from
the famly is concerned, he is rightly regarded as a
separate unit who will have to file a separate declaration
in respect of his holding under s. 9 of the Act and since he
is living separately and would not be contributing his
capacity to the famly to cultivate the fanmly |ands
personally there is no justification for increasing the
perm ssible area of the primary unit of the famly. The case
of an wunmarried daughter or daughters living with the
fam ly, was probably considered to be a rare case and it was
presuned that daughters would beconme nenbers of their
husband’s units, and that is why no separate provision was
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made for giving additional Iland for every unmarried mgjor
daughter living with the famly. [1199 A-E, 1199 G H, 1200
Al

6. There is no question of any discrimnation resulting
tothe wife from the right of selection being given to the
husband under s. 9(4) (c) of the Act. In the first place,
the selection of permssible area which is desired to be
retained will ordinarily be guided by the consideration of
retaining the best quality land with the famly, be it of
the husband or of the wife or even of the nminor children
and not by the consideration as to whose |and should be
sacrificed. But, apart fromthis aspect of the matter, it is
precisely to neet such 'situation that s. 11(2) has been
enacted which provides that the land as retained as
perm ssible area of the famly and the separate unit shal
be owned or held by the nenbers of the famly and also
separate unit in the same proportion in which they owned or
held | and before the selection of the permssible area. In
ot her words if out of sheer cussedness, the husband were to

select " his [ and which he desires to retain as the
perm ssi ble area and gives away his w fe's | and as surpl us,
he will do so at his peril, for in the land so retained as

perm ssible area he and his wife shall have a share in the
same proportion in which they owed or held their |ands
before the selection of the permssible area. [1200 D, E-H
7. Section 8 of the Act is not violative of Art. 14 of
the Constitution. | Under sub-s. (3) it is provided that if
any person transfers any land after the appointed day in
contravention of sub-s. (1), the land as transferred shal
be
1185
deened to be owned or held by that person in calculating the
perm ssible area and his surplus area over and above the
permi ssible area wll be determined 'by ignoring the
transfer and in case the area left with him after such
transfer is equal to the surplus -area as calculated, the
entire area left with himshall be deened to be the surplus
area neaning thereby the sanme 'shall vest in the /State
Government. Here again, if the husband’ s behavi our is guided
by self-interest, as it would normally be, —~he would be
indulging in the type of activity conplained of -at his own
peril for he would not only be putting his own land into

jeopardy of litigation but also lose the wife's | and which
wi Il become surplus and vest in the State Governnent.
[120 A-D

8. It iss. 7 of the Act which inposes a ceiling on
agricultural land by providing that no person shall be

entitled to hold, whether as a | andowner or as a tenant or
as a nortgagee with possession or partly in one capacity or
partly in other, within the State of Haryana exceedi ng the
perm ssible area on or after the appointed day (24-1-1971).
"Perm ssible area" wunder s. 3(1) neans the extent of |and
specified as such in s. 4. For the purpose of determ nation
of permissible area s. (4) divide land into three categories
and prescribes the permssible area in respect of each of
the said categories A, & C. For evaluation of the |ands held
by a person for determning his permissible area one is
required to turnto the Rules made in that behalf being
Rul es 5(1) and 5(2) of the Haryana Ceiling on Land Hol di ngs
Rul es 1973, for s. 4(4) only says that evaluation is to be
made in the 'manner prescribed which nust nean the nmanner
prescribed by Rules. Fixation of the extent of pernissible
area has been actually done by s.4(1) itself inasnuch as the
said provision apart from dividing |and into three
categories prescribes and fixes the extent of pernissible
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area in respect of each of the three categories, the extent
bei ng nentioned against each and it is nerely the basis of
evaluation to be nmade for determ ning the permi ssible area
that is left for being prescribed by Rules. [1202 A-C, GH
1204 D E]

9. It is fairly clear that the three categories into
which s.4 (1) divides land for determ nation of permssible
area are nutually exclusive and ordinarily if a |and-hol der
is able to establish that the Iand hold by himexclusively
falls within one or the other category his perm ssible area
woul d ger straightaway determned by the extent specified in
the section against each category and it is only when a
| and- hol der has |ands of « nore than one category that his
perm ssi ble area shall have to be deternm ned on the basis of
evaluation to be nmade in the prescribed manner under s. 4(4)
read with Rules S(1) and 5(2). This is made clear by the
opening words of Rule 5(1), nanmely, "the land held by a
person shall be evaluated by converting various categories.
Prescri bed manner is to be found in both the Rules, nanely,
Rul es 5(1) ~and 5(2) and not nerely.in one or the other, but
it is clear that the two Rule deal wi'th different topics and
operate in different fields; whereas Rule 5(1) indicates the
inter relation between different categories of land by
prescribing the equating formula, Rule 5(2) provides for
mat hematical formulla for arriving at the correct figures of
di fferent categories of lands by reference to irrigation
intensity ratio specified against each of the Governnent
canal s or tubewells nmentioned in the Schedule as also in
case of land irrigated by private tubewells ‘and punping
sets. It is not correct to say that while furnishing
illustrations under Rule 5(2). Rule 5(1) has been ignored;
in fact, the first illustration given under Rule 5(2) (a)
while applying the nmathematical formula takes into
consi deration the inter-relation nentioned in Rule 5(1) and
there is no question of Rule 5(2)(a) in its application
doi ng reverse
1186
of what Rule 5(1) lays down.  Further, if the first
illustration given below Rule 5(2)(a) is carefully anal ysed
it will be clear there is nothing like Rule 5(2)(a) going
beyond s. 4(1) of the Act and there is no question  of
reduci ng the perm ssible area of a person from 21.8 hectares
to only 13.88 hectares. In that illustration certain basic
facts are assunmed to exist, nanely, the person is hol ding 25
hectares of |and conmanded for irrigation. by a perennia
canal the irrigation intensity ratio where of is 57 % and on
these facts the illustration works out his perm ssible area.
First by applying the mathematical forrmula given in Rule
S(2)(a) the extent of 'A category land is conputed at ' 7.12
hectares. (Incidentally the very fact that 25 hectares of
| and commanded for irrigation by a perennial canal having
the irrigation intensity ratio of 57% can conprise 'A
category land’ upto 7.12 hectares negatives the contention
that to have ' A category |land the canal nust have intensity
ratio of 200% per annumor to have 'B category land the
canal rmust have intensity ratio of 100% per annum or that
any land’ irrigated by a canal having less than 100% per
annumintensity ratio nmust be categorised as 'C category
land’ ). Therefore, after deducting 7.12 hectares as 'A
category land” out of 25 hectares, the balance 17.88
hectares is said to be ‘category land . Then by applying the
equating formula in Rule 5(1) his entire holding of 25
hectares is converted into national 'C category land (7.12
X 3 would give 21.36 to which 17.88 is added) which cones to
39.24. But inreality he holds only 25 hectares. Therefore,
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by applying the rule of three his pernmissible areain'C
category land’” would be 13.88 hectares and the bal ance of
11.12 hectares is declared to be surplus. There is no
reduction of 'C category land from 21.8 hectares to 13.88
hectares, for if out of 25 hectares 21.8 hectares were to be
allowed to the landholder as 'C category |and by invoking
s. 4(1) or only Rule 5(1) that will be ignoring the fact
that out of his total holding an area to the extent of 7.12
hectares has the potential of 'A category land and,
therefore, giving him21.8 hectares as 'C category |and
would be clearly - wong. Therefore, Rule 5(2) of the
Haryana Ceiling on Land Holding Rules 1973 is valid. [1204
H, 1205 A-H, 1206 A-D

10. The anount payabl e for such surplus | and that vests
in the State Governnent is to be calculated at the rates
shown in the Table given belows. 16(1) and it is clear that
the rates are based on'the actual quality of the soil and
its yield and the same cannot be said to be illusory. [1206
D-E]

11. The right of appeal is a creature of a statute and
there is —no reason why the |egislature while granting the
ri ght cannot inpose conditions for the exercise of such
right so long as the conditions are not so onerous as to
amount to unreasonable restrictions rendering the right
al nost illusory. [1207 F]

Neither the anmended s. 18(7) is onerous in nature nor
do that sub-section and sub-section(8) of s. 18 put any
fetter on the right of appeal and revision provided for in
s. 18(1) and (2) as originally enacted in 1972. In the first
pl ace, the object of inposing the conditionis obviously to
prevent frivol ous appeal s revision that i mpede the
i mpl enentation of the ceiling policy: secondly, having
regard to sub-ss. (5) and (9) it is clear that ‘the cash
deposit or bank guarantee is not by way of any exaction but
in the nature of securing nmesne profits fromthe person who
isultimtely found to be in_ unlawful possession or the
land; thirdly, the deposit or the/guarantee is so-related to
the land holdings tax (30 tinmes the tax) which. 'varies in
the State

1187
O Haryana around a paltry anount of Rs. 8/- " per acre
annual ly; fourthly, the deposit to be made or bank

guarantee to be furnished is confined to the |Iand hol di ngs
tax payable in respect of the disputed area i.e., the area
or part thereof which is declared a surplus after |eaving
the permissible area to the appellant or petitioner. Having
referred to these aspects, particularly the neagre rate of
the annual |and tax payable, the fetter inposed on the right
of appeal /revision, even in the absence of ;1 provision
conferring discretion the appellate/revisional authority to
relax or waive the condition cannot be regarded as onerous
or unreasonable. [1207 G H, 1208 A-D

Anant MIls Ltd. v. State of Gujarat A l1.R 1975 S.C

1234 appli ed.
12. Section 8 (3) of the Act does not violate the
second proviso of s. 31A The Act including - the said

provi sion having been included in the N nth Schedule wll
receive the protection of Art. 31B. [1208 D E]

JUDGVMVENT:
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 1361 COF 1977
Appeal by Special Leave fromthe Judgnent and order
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dated the 17-3-1977 of the Punjab and Haryana H gh Court at
Chandigarh in Wit Petition No. 4766 of 1976
AND

ClVIL APPEALS Nos. 2785-86, 2935-38, 2893, 2823-25,
2235, 1348, 1362 - 74, 1525- 27, 2022-23, 2144, 2234, 2707,
2710, 2831, 2723-24, 2423- 26, 2805-09/77, 976, 843-44,
1263, 56-67, 1010-1014, 1076, 1898-1901, 1902 - 16, 2043-
47, 2064, 1674 -76, 120 -27, 1079, 291, 318-19, 132, 546,
547, 671, 941- 45, 946, 949, 1650, 1876, 1878 - 1895, 1813,
1829, 176-77, 139, 276, 576, 581 - 83, 1645- 48, 1554, 992 -
998, 1789-1803, 1831 - 33, 2071- 74, 2162, 2216, 2233, 2234,
2294, 2436-39 of 1978 & 2725 of 1977.

W TH

S.L.P. (Cvil) No. 3498-99, 4270, 4419, 4420, 4455,
4735, 5205, 5238/ 77, 63, 64, 65, 99, 352-353, 442, 443, 454,
455, 608, 635, 622, 623, 778-79, 1819, 1303, 1312, 1414,
1404, 1573, 1576- 79, 1715, 1842, 1849-50, 1959, 2370, 2013-
14, 2414, 2462, 2491-92, 3102-03, 3225-26, 3569, 3413, 3476,
1423, 4072, 3519, 3521, 3541- 44, 3715, 3746, 3819, 3857-58,
3891- 96, 4052, 4539, 4500 - 11, *4655- 67, 4617, 4815-17,
4818, 4830, 4831 - 34, 4836-37, 4849, 4864 -76, 4966, 4972,
*4973- 81, 4983A - 5002, 5004 - 7, 5030, 4850-51, 4863,
5008- 22, 5024, 5025, 5049, 5126- 29, 5174 - 84, 5272, 5211
5250 - 57, 5271, 5290 - 93, 5340- 46, 5385, 5402 -08, 5413 -
15, 5454, 5460 - /72, 5516-19, 5628, 5625, 5634 - 36, 5637-
44, 5646-47, 5786-87, 5788- 90, 5869 - 72, 5873, 5907 - 24,
5939-40, 5970 - 74, *5975- 84, 6002, 6120, 6126- 33, 6158-
62, 6208, 6209, 6240, 6216-18, 6246-47, 6361-62, 6395, 6421
6449 - 53, 6582, 6645- 49, 6677 - 78, 6654, 6656, 6669/78
and 200-214 & 215/80 . ( *4662/78, 4974/ 78 and 5975- 5977/78
W t hdr awn)

1188
W TH

WRI T PETI TI ON NOS. 4306, 4312, 4377 & 4507 of 78.

M N. Phadke, N shat Singh, B.P. Mheshwari, Suresh
Sethi, V.M Tarkunde, Naunitlal and Naurang Singh, for the
appel l ant/ petitioners in Cvil (Appeals 2785-86, /2935-38,
2234-35, 2707-10, 2831 2805-9/77, 120-22, 318-19, 671, 176,

276, 2071-84/78, 171, '’'216178, SLPS. 91-93/78 3541-44,
5126-29, 6216-18, 6421, 5308/ 78 and WP 4377, CA 2893/77.
R K Mbhan and Ms. Ceet anj al i Mohan for the

appel l ants/petitioners in CAs. 2823-25, 1525-27, 2022-23/77,
2069- 70/ 78, 1813/78, 2144, 2423-26/77, 1263, 56-67, 1010-14,
1898-1901, 1902-16, 2064-68, 1392, 291, 546-47, 941-45, 946-
49, 139, 576, 1789-1803 1828, 2436-39/78,  SLPs. 442, 443,
454, 608, 635, 778, 779, 1819, 1401, 1414, 1573, 1576-79,
1849-50, 2013-14, 2414, 2462, 3102-3, 3225-26, 3369, 3746,
5272, 3819, 3857-58, 3891-96, 4052, 4500-11, 4655-67 4983A-
5002, 5174-84, 5460-72, 5907-24, 5970-74, 6126-33, 6645-49,
6677-78/ 78 4270, 4455, 4735, 5205 & 5238/77 & 5030/ 78.

V.M Tarkunde, O P. Malhotra, P.R Midul, H K Puri,
for the appellant in CAs. 1348, 1362-74/77 & petitioners in
SLPs. 4539 and 562/ 78

N.C. Sikri for the appellants in CAs. 2723-24177 &
2725/ 77.

Lakshm Arvind for the appellants in CAs. 976, 1076178
& petitioners in SLPs. 622, 623, 1715/78 and WP No. 4312.

S. K. Mehta for the appellants in CAs. 843-44, 546/ 78&
petitioners in SLPs. 4815-17, 5008-22, 5024, 5025, 5290-93,
5340- 46, 5869-72 3 of 1978, 4419-20/77.

S.M Ashri S.S. Sharna for the appellants in CAs. 2043-
47, 1831-34/78 & petitioners in SLPs. 4617, 4830, 5454,
5628, 6246-47/78 & 4863178.

RS Mttal and A. Mnocha for the appellants in CAs.
1674-76, 1554/78 & petitioners in SLPs. 5873/78, 5646-47/78.
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M B. Lal for the appellants in CA 1079/78.

B. P. Maheshwari and S. Grewal for the appellants in CA
132/78 & petitioners. in SLPs. 63-65, 99, 352, 353, 455/78,
208- 14180, 209-245/ 80.

Sarva Mtter for the appellants in CAs. 1650, 1878-
89/ 78, 1890-95/78, and petitioners in SLPs. 4831-34, 4836,
4837, 4864, 76, 4966, 5250-57, 5402-8, 5634-44, 5646-47,
5975-5984, 6158-62, 6449-6453, 6654/78, 5271/78.
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S. K Sabharwal for the appellants in CAs. 1876, 1645-
48/ 78 and petitioners in SLPs. 3519, 4972, 5004-5007,
6120/ 78 and WP. 4507/ 78.

S.C. Patel for the appellants in CAs. 581-83/78, and
petitioners in SLPs.(C). 1842/78, 3521, 4849, 4850-51/78.

Manoj Kumar for the appellants in CAs. 992-98/78,

S.K Dhingra for  the appellants in CAs.2162/78 and
petitioners in SLPs. 4973-81, 6361-62, 6395, 5413-5415/78.

D. Goburdhan for the appellants in CAs. 2233, 2234/78
and petitioners in SLPs. 5309-10/78.

Ranesh Chand for the appellants in CA 2294/78.

.S Ratta, Vimal Dave and Mss K  Mhta for the
petitioners in W,. 4306/77 and SLPs. 3498-99/77.

R Bana for the  petitioners in SLPs.1303/78, 2370,
3413, 3476, 6002, 1423, 4072/78 & 1312/78.

Harbans Singh’ for the petitioners in SLPs. 1959/78,

5939- 40/ 78.

Raneshwar Nath for the petitioners-in SLP. 3715/78.

R C. Kohli for the petitioners in SLP. 5049/ 78.

S.R Srivastava for the petitioners in SLP. 5211/78.

S. K Bagga for the petitioners in SLP. 5385/78.

J.D. Jain for the petitioners in SLPs. 5516-19, 5786-
90, 6208, 6656, 6669/78, 4818, 6239-40/78.

K. K Ti enugopal, B. Datta, MN. Shroff, Henmantika Wbhi
Anup Sachthey, M ss A. Subhashini, for appearing respondent.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. These " appeals, by special |Ieave,
directed against the Full Bench /decision of the /'Punjab &
Haryana Hiygh Court 1in Jas want Kaur's case, seek to
chall enge the vires of sone of the pro visions of the
Haryana Ceiling on Land Hol di ngs Act 1972 (26 of - 1972) and
according to the appellants some of  the provisions are
pivotal and run through the whole Act and, therefore, the
entire Act is liable to be struck down.

The Act (26 of 1972) received the assent” of the
President on 22-12-1972 and was published. in the officia
Gazette on 23-12-1972. Section 2 contained and even now
contains the requisite declaration
1190
that it was enacted for giving effect to the policy of the
State towards securing the principles specified incls. (b)
and (c) of Art. 39 of the Constitution. The Act was-included
in the Ninth Schedule to the Constitution on 7-9-1974 (vide:
Item 72), and, thereby it came under the protective unbrella
of Act. 31-B of the Constitution; however, on 9-9-1974 in
Saroj Kumari’'s(1l) case a Division Bench of the Punjab &
Haryana Hi gh Court, being apparently unaware of such
i nclusion, struck down certain provisions of the Act on the
ground that those provisions violated the rights guaranteed
by Part 111 of the Constitution. The Division Bench also
held that the provisions were not saved by Art. 31-A of the
constitution as those provision which nmainly related to
"Fam |y Unit’, could not be said to be in furtherance of
Art. 39(b) and (c) of the Constitution. In so holding, the
Di vi sion Bench relied on a Full Bench decision of that Court
in Sucha Singh’s case where simlar provisions of the Punjab




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 24

Land Reforns Act (Act 10 of 1973) had been struck down. The
Ful | Bench decision in Sucha Singh's case (supra) has since
been reversed by this Court in Gvil Appeal No. 1040 of 1976
(reported in AIR 1977 SC 915). This Court has taken the view
that the provisions of Punjab Land Reforns Act are saved by
both Arts. 31-A and 31-B of the Constitution. The foundation
on which the decision in Saroj Kumari's case (supra)
striking down certain provisions of the Haryana Act (26 of
1972) rested has thus disappeared

However, after the decision in Saroj Kumari's case
(supra) the Act (26 of 1972) and the Rules franed under s.
31 thereof were amended extensively; the Act was first
amended by Haryana Act 17 of 1976 which Amending Act was
also put in the Nnth Schedule (vide: Item No. 137), the Act
was further amended by Haryana Acts Nos. 40 and 47 of 1976,
14 of 1977 and 18 of 1978, but the last four Amending Acts
have not been put - in the Ninth Schedule. It is, therefore,
clear that the anendnents effected in the Principal Act by
Amendi ng Act 17 of 1976 will receive the protective unbrella
of Art. . 31 but not the anendnents effected by the |ast four
Acts. Moreover, though the Principal Act as anended by Act
17 of 1976 will be under the protective unbrella of Art. 31-
B, the Haryana Ceiling on Land Holdings Rules, 1973 as
originally franed or even after amendment s, bei ng
subordinate legislation and not specified in the Nnth
Schedul e may not receive such protection (Vide: Prag lce &
oil MIIs(3) case).
1191

After the Principal Act (26 of 1972) was anended as
above, several WI| petitions were filed in the H gh Court
of Punjab & Haryana challenging the vires of ~sone of the
provisions of the Act. Since the Principal Act as well as
the Anending Act 17 of 1976 had been pul in N nth Schedul e,
the chall enge was based on the ground that those provisions
wer e vague uncertain, anbiguous and mutually inconsistent
and, therefore, should be struck down and neither Art. 31-A
nor Art. 31-B of the Constitution could save such
provisions. The Hi gh Court rejected the plea, and in our
viewrightly, on the ground that a statute enacted lay a
Legislature falling withinits conpetence which did not
of fend any Fundanental Rights guaranteed by Part 111 of the
Constitution and which did not contravene any other
provision of the Constitution could not be declared ultra
vires either on the ground that its provisions were vague,
or uncertain or anbiguous or rmutually inconsistent. The
Court pointed out that wunlike the Anerican Constitution
there was no ‘due process’ clause in our constitution and,
therefore, Indian Courts could not declare a statute invalid
on the ground that it contained vague, uncertain, anbiguous
or mutually inconsistent provisions, and that it was the
duty and function of the Indian Court, in relation to each
forensic situation, to exam ne the |anguage of the law, the
context in which it was made, to discover the intention of
the Legislature and to the interpret the law to make
effective and not to frustrate the legislative intent and in
that behalf it could always call in aid well known canons of
interpretation and even where the provisions of a statute
appeared to be nutual inconsistent there were. several well-
known rules of interpretation to guide the Court in giving a
proper neaning to the provisions of a statute, such as, the
rul e of harnoni ous construction, the rule that special shal
prevail over the general etc. After negativing the nmain
pl ea, the Court went on to exam ne the concerned provisions
which were said to be vague or uncertain and nutually
i nconsi stent and cane to the <conclusion that «certain
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expressions which were said to be vague were not so vague
but had definite inport and connotati on and that apparently
i nconsi stent provisions were not irreconcilable and all of
themfitted well into the general schenme of the Act. The
only provision in respect of which relief was granted by the
Court was s. 20A which barred the appearance of any |ega
practitioner before any officer of authority other than the
Fi nanci al Commi ssioner in proceedi ngs under the Act, and the
Court took the view that such a provision was repugnant to
s. 14 of the Indian Bar Councils Act (which had continued in
force in views. 30 of the Advocates Act not having cone
into force) and, therefore, invalid. Subject to holding s.
20A of the Act to be ultra vires and, therefore, issuing a
direction to the State not to enforce

1192

the said provision and subject to giving some further
directions in the matter of filling declarations etc. before
the authorities ~under the Act, the Court dismssed all the
wit petitions. I'n these appeals the appellants have
chal | enged sone of the provisions of the Act on grounds
substantially different formthose ‘that were urged before
the Hi gh Court.

Besi des these Civil Appeals, a large nunmber of wit
petitions as also petitions for special |eave have been
filed listed before us where in alnost identical points have
been rai sed challenging the provisions of the Principal Act
(26 of 19720 as anended from tine to tinme and those al so
will stand di sposed of by this judgnent.

It is true that since the Principal Act (26 of 1972) as
also the first Amending Act 17 of 1976 have been put in the
Ni nt h Schedul e, counsel for the appellants have chall enged
the constitutional wvalidity of Art.31-B as also of the
Constitution (34th Amendnment) Act 1976 whereby the Principa
Act as well as the first Amending Act were put in the N nth
Schedul e on the ground that Art-. 31-B and t hese
Constitutional Amendnents violated the basic structure or
features of the Constitution. Simlarly since the Principa
Act contains the requisite declaration under s.2 thereof
that the enactrment is for the purpose of giving effect to
the directive principles enshrined in Art. -39(b) and (c),
counsel for the appellants have al so chal l.enged the
constitutional validity of Art. 31-C as being violative of
the basic features of the Constitution. However, apart from
these aspects, it cannot be gainsaid that the Principal Act
(26 of 1972) as anended form tinme to tine, if it falls
within Art. 31-A of the Constitution, would be imune from
the attack on the ground of i nconsi stency wth or
abridgenent of any of the Fundanental Ri ghts guaranteed by
Arts. 14, 19 and 31. The constitutional validity of Art. 31-
A has all along been upheld by this court since Sankar
Prasad’s case and its validity was not put in “issue in
Keshavananda Bharati’s case but the constitutional validity
of Art. 31C was sought to be canvassed by reference to Art.
31A. Moreover, consequent upon the introduction of Art. 31A
inthe Constitution in 1951 this Court has repelled the
challenged to land reform laws as violative of fundanenta
rights conferred by Arts. 14, 19 or 31 in State of Bihar v.

Kameshwar Singh. In our view, it is manifestly clear that
the Principal Act (26 of 1972) together with.
1193

all the amendnents nade therein which essentially is neant
for inposition of ceiling on agricultural holdings and
acquisition and distribution of the surplus area to | andl ess
and weaker sections of the society is in substance and
reality an enactnent dealing wth agrarian reform and
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squarely falls within Art. 31A of the Constitution and as
such will enjoy the i munity nentioned above. The chal |l enges
nade before wus to sone specific provisions of the Act will,
therefore, assume different conplexion and will have to be
dealt with accordingly.

The principal attack nade against the Act is that it
enacts an artificial definition of "famly' in s.3(f), which
does not conformto any kind of natural famlies preval ent
inthe State like a Hindu Undivided Fam |y known to Hi ndu
Law or any fanmily wunder Muslim Law etc. and that a double
standard has been adopted in s. 4 in the matter of providing
ceiling which leads to gross inequalities and as such these
provisions are violative of Art. 14 of the Constitution.
Counsel for the appellants wurged that this artificia
definition of 'famly given ins. 3(f) is required to be
read with two other ~definitions, namely, the definition of
"perm ssible area’ ~ given in s.3(1) and the definition of
"separate unit’ givenin s. 3(g) and read in that fashion
the artificial® definition of famly alongwith s.4, which
prescribes perm ssible area by adopting doubl e standard for
fixing ceiling in the case of “primary unit of famly’' and
'separate wunit’ produces di scrimnatory results and
according to himsince the definition of famly is pivota
and occurs in major provisions of the Act such as sections
4(1), 4(3), 7, 8, 9, and 11(1), it will render the whole Act
unconstitutional as /being violative of Art. 14 of the
Constitution. He also urged that these nmjor provisions
through which the artificial definition of fanmily runs are
not severable and, therefore, the whole Act will have to be
struck down. In order to appreciate this contention it wll
be necessary to exami ne the relevant provisions of the Act.

Section 3(f) defines "famly’' thus:

"3. (f) ’'famly’ means husband, wife and their
m nor children or any two or nmore of them

Expl anation I-A married m nor daughter shall not
be treated as a child."

Expl anation Il is not material for the purpose of
the point under consideration
Section 3(1) defines 'perm ssible area’ thus:

"3.(1). '"permissible area’ neans the extent of
| and specified in section 4 as the perm ssible area;"

1194

Section 3(q) defines 'separate unit’ thus:

"3(qg). 'separate wunit’ nmeans an adult son living
with his parents or either of themand in case of his
death his widow and children, if any.

Expl anation: The adult son or in case of his death
his widow and children shall be deenmed to be living
with the parents or either of themunless separated;"”

It is sec.7 which inposes the ceiling on agricultura
| andhol ding and it provides that notw thstanding anything to
the contrary contained in any law, custom usage or
agreement, no person shall be entitled to hold whether as
| andowner or tenant or as a nortgagee with possession or
partly in one capacity or partly in another, land within the
State of Haryana exceeding the permssible area on or after
the appointed day (which under s. 3(c) is 24-1-71). Section
3(m defines person as including inter alia famly. The
Expl anation to s. 7 is inmportant which provides for clubbing
and says that where the person is a famly including the
separate unit, if any the |and owned or held by such person
together with the land owned or held by the nenbers of the
famly and the separate unit shall be taken into account for
the purposes of calculating the perm ssible area. The next
i mportant provision is s. 4 which deals with pernissible
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area and sub-ss. (1), (2) and (3) thereof are material to the
point at issue and these provisions run thus:

"4(1) The pernissible area in relation to a
| andowner or tenant or nortgagee with possession or
partly in one capacity or partly in another, or person
or famly consisting of husband, wife and upto three
m nor children (hereinafter referred to as "the primary
unit of famly"), shall be, in-respect of-

(a) land wunder assured irrigation capable of
growing at least two crops in a year (hereinafter
referred to as the |land under assured irrigation, 7.25
hectares (=18 acres).

(b) land wunder assured irrigation capable of
growing at least one crop in a year, 10.9 hectares (=27

acres).
(c) land of all other types including |and under
orchard, 21.8 hectares (=54 acres);

1195
(2) The permssible area shall be increased by
one-fifth of° the permissible area of the prinmary unit
of family for each additional nmenmber of famly:

Provided that the permissible area shall not
exceed twice the permissible area of the primary unit
of famly.

(3). The perm ssible area  shall be further

increased up to the permissible area of the primry

unit of a famly for each separate unit:

Provi ded that where the separate unit also owns
any land, the sane shall be taken into account for
cal cul ati ng the perm ssiblearea.”

On reading the aforesaid provisions, two or three
aspects energe very clearly. In the first place, there is no
doubt that for the purposes of the Act the concept of famly
has been defined in an artificial manneras neaning husband,
wife and their minor children and excludes major sons and
unmarri ed daughters. Secondly, under s.4(1) ’'the  primary
unit of famly is confined to five nmenbers, nanely,
husband, wife and their ninor children upto three wth
reference to which permissible area has been prescribed, but
under s.4(2), the pernmissible area is saidto increase by
one-fifth of the perm ssible area of the primary unit for
each additional nenber of the famly, suchas the fourth or
fifth mnor child etc. but subject to the nmaximum |imt
prescribed in the proviso, nanely, the permissible area
shall not exceed twice the perm ssible area of the prinmary
unit of the famly. Thirdly, in respect of each separate
unit, nanmely, each adult son living wth his parents the
perm ssible area wll be further increased 'up to the
perm ssible area of the primary unit of a famly under
s.4(3), provided that where the adult son al so owns any | and
the same shall be taken into account for calculating the
perm ssible area. In other words, in cases where the primary
unit of famly owns or holds | and (say 54 acres under cl. (1)
(c) of s.4) and an adult son living with the famly also
owns or holds simlar land of his own (say 54 acres) then
the permissible area for the famly will be 108 acres after
cl ubbing the two holdings under s.4(3) and there will be no
guestion of any augnentation of area for the famly but in
cases where the separate wunit (adult son) owns or holds no
and of his owmn but is living with the famly the primary
unit’s holding gets augnmented up to two units, that is to
say, the famly will be entitled to retain 108 acres and the
bal ance will be surplus sinply because the adult son is
living with the famly; but no such augnentation will occur
if unmarried daughter or daughters are
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1196
living with the famly or if the adult son is |iving away
separately fromthe famly.

M. Tarkunde appearing for the appellants, therefore,
contended that if the concept of famly as artificially
defined in s.3(f) is worked out in s.4(1), 4(3) and 7, gross
inequalities result and he explained the resulting gross
inequalities by giving the following illustration: in cases
where the separate units do not own or hold any I|and of
their owmn, the primary unit of family consisting of father
not her and three mnor children under s.4(1) will be able to
retain with the famly one unit of the perm ssible area, be
it 18 acres or 27 acres  or 54 acres, but by reason of the
clubbing that 1is provided for in the Explanation to s.7 and
reading the same with s.4(3) the primary unit conprising
father, nmother and three ninors and one mgjor son living
with it wll be able to retain two wunits (i.e. either 36
acres or 54 acres or 108 acres); further a primary unit
consi sting of ~ father, nother and three mnors and two ngjor

sons livingwithit will be able toretain three units while
the primary unit consisting of father, mother and three
mnors and three major ~sons-living with it will be able to

retain four wunits and so on and this is because the mgjor
sons who constitute separate units happen to live with the
famly. But if unmarried daughter or daughters are living
with the family the pernissible area for the famly is not
increased or allowed to be augnmented and this is clearly
discrimnatory. Sinmilar discrinmnatory result occurs if the
adult son is not [living with famly. Such discrimnatory
treatment becones possi bl e ~because of “the artificia
definition of famly as given in s.3(f) of the Act and
because double standard for fixing the permissible area has
been prescribed and, therefore, s.4 which prescribes such
doubl e standard for fixing the ceiling is violative of
Art.14 of the Constitution

In support of his contention, reliance was placed by
hi m upon two decisions of this Court in Karinbil Kunhikonman
v. State of Kerala(l) and A P. Krishnasami Naidu v. State
of Madras(2). He pointed out that in the former case the
Court was concerned with the provisions of the Kerala
Agrarian Rel ations Act, 1961 where s.2(12) defined fanmly in
an artificial manner which did not conformto any of the
three kinds of the famlies prevalent in Kerala State and
s.58 fixed the ceiling by adopting a doubl e standard and the
Court held that s. 58(1) was violative of Art. 14 and as the

section was the basic of the entire Chapter 111, the whole
Chapter must fall with it. Simlarly, in the second case
t he
1197

Court was dealing with Mdras Land Reforns (Fixation of
Ceiling on Land) Act, 1961 where the definition.of famly
given in s.3(14) was regarded as artificial and | since
s.5(1)(a) adopted a double standard for fixing the ceiling,
the Court held that the same resulted in discrimnation
bet ween persons equally circunmstanced and, therefore, the
said provision was violative of Art. 14 of the Constitution
and since it was the basis of Chapter |l the whole Chapter
fell with it. Counsel wurged that the ratio of these two
decisions of this Court squarely applied to instant case and
since the said provisions ran through the major sections of
Chapter IIl of the act the whole Chapter was liable to be
struck down.

It is not possible to accept the contention of M.
Tarkunde for two reasons. It is true that provisions
pertaining to artificial definition of famly and the
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adoption of double standards for fixation of ceiling
contained in the instant Act are sinmilar to those which
obtained in the Kerala Agrarian Relations Act, 1961 and the
Madras Land Reforms (Fixation of Ceiling on [and) Act, 1961

but even so, there are two distinguishing features which
woul d make the ratio of those two decisions inapplicable to
the instant case. In the first place, in both these
decisions it was an admitted position that the concerned
enactments were not governed by or protected under Art.31-A
of the Constitution and it was in the absence of such
protection that the attack to the material provisions of the
enactments on the ground of violation of Art.14 was
entertained by this Court. At page 833 of the Report in the
first case, there is a categorical statenment nmade to the
effect that the concerned Act, so far as it affected the
petitioners therein, was not protected under Art.31-A and it
was open to assail it as violative of the rights conferred
on them by Articles 14, 19 and 31 of the Constitution

Simlarly, at ~ page 84 of the Report in the second case,
there is  a'statenent to the sinilar effect that the Madras
Act was not protected under Art 31-A of the Constitution and
it was in that background that the Court considered the
attack based on Art. 14 on the two main provisions of the
Act, relating to ceiling area under s 5 and conpensation
under s.50 read with Schedule Il of the Act. In the instant
case it cannot be disputed that the principal Act (26 of
1972) as amended subsequently is a piece of -agrarian reform
| egi slation squarely falling wi th Art.31-A  of t he
Constitution and, therefore, the Act and the concerned
provi sions would be inmune from attack based on Articles 14,
19 and 31 of the Constitution. Secondly, in- both these
decisions, no nmaterial by way of justification was put
before the Court on behalf of the State for the adoption of
the double standard in the matter of fixing the ceiling read
with the artificial definition of the famly which resulted
in discrimnatory results-

1198

and this has been specifically nentioned by the  Court in
both the judgnments, while in the instant case on behal f of
the State of Haryana, as we shall indicate presently anple
materi al has been produced before the Court justifying the
adoption of the artificial definition of famly and the
double standard for fixing the <ceiling negativing the
violation of Art. 14. On behalf of the State material in-the
formextracts from Reports of the Committee on Panel of |and
Ref orns under Pl anni ng Conmi ssion, (January 1956), extracts
froma note prepared in the Land Refornms Division of the
Pl anni ng Comm ssion (1960), extracts from Second Five Year
Pl an, Chapter 9 on Agrarian Land Reorganisation, extracts
from the Report of the Conmmittee on Ceiling on Land
Hol di ngs- Pl anni ng Commi ssion (April 1961), extracts from
Sunmary Record of Chief Mnisters’ Conference on Land
Reforms (26-27 Septenber, 1970), extracts from Summary
Record of Chief Mnisters’ Conference on Land Reform (23rd
July, 1972), and GQuidelines drawn up on the basis of the
conclusions of the Chief Mnisters’ Conference (23rd July
1972), and extracts from Ceiling on Agricultural Holdings by
P.S. Appu published by the Mnistry of Agriculture,
CGovernment of India in 1972, has been placed before the
Court from which it wll appear that the State had applied
its mind seriously to these questions: whether famly shoul d
be adopted as a wunit instead of an individual for applying
ceiling on land holdings, what should be the size of the
famly, why artificial definition of the famly should be
adopted and why adoption of double standard-one for the
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primary unit of the famly and another in respect of a
separate unit when [|iving with the famly was left
necessary, what type of and in what cases cl ubbing shoul d be
prescribed etc., and after going through this material we do
find that all these questions were considered having regard
to the social and economic realities of our rural life and
with a viewto nullifying the transfers effected in favour
of close relations for the purpose of avoiding the inpact of
ceiling legislation. It has been pointed out that a |arge
nunber  of alternatives were consi der ed, t hat every
alternative was beset with difficulties of sone kind or the
other and no particular course was free from blemsh
altogether but for that reason the main objective could not
be given up and ultimately, on the basis of a consensus
reached at the Chief Mnisters’ Conference hold on July 23,

1972 certain policy decisions were taken on these vexed
guestions. It has been pointed out that adopting 'famly’ as
a unit ~as against ’'an individual’ was considered necessary
as that would reduce the scope for evasion of law by
effecting mala fide partitions and transfers since such
transactions are wusually made -in favour of fam |y nenbers,

that normally in rural —agricultural set wup in our country
the famly is the operative unit and all the | ands of

1199

a famly constitute a single operational = holding and that
therefore ceiling should be related to the capacity of a
famly to cultivate the Ilands personally. It has been
poi nted out that keeping all these ~aspects in view the
concept of famly was artificially defined and double
standard for fixing ceiling, ~one for the primary unit and
other for the adult son living with the fam |y was adopted.

In fact, a provision like s.4(3) which nakes for the
augnentation of the pernmissible area for a fam |y when the
adult sons do not own or hold lands of their own but are
living with the family has one virtue, that it ensures such
augnentation in the case of every famly irrespective of by
what personal lawit 1is governed and no discrimnationis
nade between nmmjor sons governed by different systens of
personal |laws. So far as an adult son living separately from
the famly is concerned, he is rightly regarded as a
separate unit who will have to file a separate declaration
in respect of his holding under s.9 of the Act and since he
is living separately and would not be contributing his
capacity to the famly to cultivate the fanmly |ands
personally there is no justification for- increasing the
permi ssible area of the primary unit of the famly. The case
of an wunmarried daughter or daughters living with the
famly, counsel pointed out, was probably considered to be a
rare case and it was presuned that daughters would in nornma

course get married and would becone nenbers of /their
husbands’ units, and that is why no separate provisions was

made for giving additional I|and for every unmarried mgjor
daughter living with the famly. On the materials placed and
the initial presunption of constitutionally, we find

considerable force in this submssions. It is, therefore,
not possible to strike down an enactnent particularly the
enact ment dealing with agrarian reform which has been put on
the Statute Book with the avowed purpose of bringi ng about
equal ity or rather reducing the inequality between the haves
and the have not, as being violative of Art. 14 of the
Constitution sinply because it has failed to make a
provision for what was regarded as an exceptional case or a
rare contingency. |In our view, the material furnished on
behal f of the State Governnent by way of justification for
adopting an artificial definition of famly and a double
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standard for fixing ceiling is sufficient to repel the
attack on these provisions wunder Art. 14. However, before
parting with this point we mght |ike to observe that the
State of Haryana shoul d consider synpathetically the case of
unmarried maj or daughters living with the famly and for
that matter even the case of a divorced daughter who has
cone back to the famly by providing for addition of sone
nore land to the permissible area of the prinmary unit of the
famly for each such unmarried major daughter or such
di vorced daughter which again could be subjected

1200

to sone maxinmumlimt or the State of Haryana nmay draw
inspiration froma kindred legislation |ike Wst Bengal Land
Reforns Act 1955 as anended by West Bengal (Land Ref orns)
amendnment Act, 1972.

The next provision challenged by counsel as being
violative of Art.14 was s.9 which requires every person, who
on the ~appointed day or at any time thereafter holds |and
exceeding the permssible area, to furnish wthin the
specified period to the prescribed authority a declaration
giving the particulars of all his ‘land and that of the
separate unit in the prescribed formand manner and starting
therein his selection of parcels of |ands not exceeding in
aggregate the perm'ssible area which he desires to retain
Under Explanation /I to that section, it .is provided that
where the person is a nenber of the family, he shall include
in his declaration particulars of |and held by himand al so
of land, if any, held by other nenbers of the fanmly and the
separate unit. Under sub-s.(4) (c) such declaration in the
case of a famly is required to be furnished by the husband,
or in his absence, by the wife, or in the absence of both,
by the guardian of mnor children. It was urged that since
the husband has been given the right "to furnish the
declaration as also to nake the -selection of the  [|ands
within the permnissible area which he desires to retain, the
husband can, while making the selection, give away his
wife's land as surplus, and this was discrimnatory against
wi fe who might |ose her |and declared as surplus. ‘W do not
find any substance in this contention. In the first place,
the selection of permssible area which is desired to be
retained will ordinarily be guided by the consideration of
retaining the best quality land with the famly, be it of
the husband or of the wife or even of the minor children
and not by the consideration as to whose |and should  be
sacrificed. But, apart from this aspect of the matter, its
preciously to neet such situation that s.11(2) has been
enacted which provides that the land so retained as
perm ssible area of famly and the separate unit shall be
owned or held by the nmenbers of the famly and al so separate
unit in the sanme proportion in which they owned or held | and

before the selection of the permssible area. “In  other
words, if out of sheer cursedness, the husband were to
select his l and which he desires to retain as the
perm ssible area and gives away his wife’'s |and as surplus,
he will do so at his peril, for in the land so retained as

perm ssible area he and his wife shall have a share in the
same proportion in which they owned or held their |ands
before the selection of the permssible area. In our view,
therefore, there is no question of any discrimnation
resulting to the wife fromthe right of selection being
given to the husband under s. 9(4) (c) of the Act.
1201

Simlar contention was urged by M. Tarkunde wth
reference to s. 8 of the Act which prohibits all transfers
of land in excess of the permssible area, except a bona
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fide transfer, after the appointed day and declares that
such transfers shall not affect the right of the State
CGovernment to the surplus area to which it could be entitled
but for such transfer. Under sub-s. (3) it is provided that
if any person transfers any |land after the appointed day in
contravention of sub-s. (1), the land so transferred shal
be deened to be owned or held by that person in calculating
the permssible area and his surplus area over and above the
perm ssible area will be determnmined by ignoring the transfer
and in case the area left wth himafter such transfer is
equal to the surplus area so calculated, the entire area
left with himshall be deened to be the surplus area meaning
thereby the sanme shall wvest in the State Governnent. Wat
was urged by M. Tarkunde was that the effect of clubbing of
the holdings of the husband and wife on such invalid
transfer could be that the husband by transferring his |and
in contravention of sub-s.(1) ~wll deprive the wife of her
[ and which becomes surplus under sub-s. (3). Here again, if
the husband’s - behaviour is guided by self-interest, as it
woul d normally be, he would be indulging in the type of
activity conplained of at~ his own —“peril for he would not
only be putting his own land into jeopardy of litigation but
also lose the wife’'s l'and which will becone surplus and vest
inthe State CGovernnent.” The challenge to the aforesaid
provi si ons under Art. 14 nust fail

M. Phadke counsel for sone of the appellants in these
appeal s chal |l enged the vires of ~ some of the Rules,
particularly Rule 5(2) of the Haryana Ceiling of Land
Hol di ngs Rul es 1973 franed under s.~ 31 of the Act on severa
grounds. He contended that —effective ceiling has been
brought about by the Rules and not by Sections of the Act,
that Rule 5(2) was a clear instance of ‘excessive del egation
of the essential legislative function, that Rule 5(2) goes
beyond the scope or anbit of and is, therefore, ultra vires
s.4(1), that it was wong to think that ’'prescribed nmanner’
was only to be found in Rule 5(2) (a) and not in Rule 5(1)
and that, in fact, inits working Rule 5(2) (a) does the
reverse of what Rule 5 (1) lays down, that is  to say,
instead of first converting various categories of |land of a
person into 'C category and then pernitting himto select
an area equivalent to 21.8 hectares (=54 acres) of such
converted 'C category land so that his remaining | and shal
be treated as surplus area, Rule 5(2) first converts al
irrigated lands into A category wongly, and then by
subtracting it fromthe rest of the land, declares that the
remai nder shall be 'C category land. In order to appreciate
these contentions properly it wll be necessary to exam ne
the provisions of the Act and the Rules concerning. the
imposition of ceiling on agricultural holdings and the
det erm nati on of pernissible area.
1202

As pointed out earlier, it is s. 7 of the Act which
i mposes a ceiling on agricultural |and by providing that no

person shall be entitled to hold, whether as a | andowner or
as a tenant or as a nortgagee with possession or partly in
one capacity or partly in other, land within the State of

Haryana exceeding the pernissible area on or after the
appoi nted day (24.1.1971). "Perm ssible area" under s. 3(1)
nmeans the extent of land specified as such in s. 4. For the
pur pose of determ nation of perm ssible area s. 4(1) divides
land into three categories and prescribes the pernissible
area in respect of each of the said categories and, as
indicated earlier, it is 7.25 hectares (=18 acres) for
category under s. 4(1)(a), 10.9 hectares (=27 acres) for
category under s. 4(1)(b) (styled 'B category |and under
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Rule 2) and 21.8 hectares (=54 acres) for category under
s.4(1)(c) (styled ’'C category Iland under Rule 2). Section
4(5) further sub-divides land falling under s.4(1)(a) into
two classes: (i) land under irrigation froma canal or State
tube-well (styled ’'A category land under Rule (2) and (ii)
and wunder irrigation from privately owned tube-wells,
punpi ng sets, etc. (styled 'AA category |and under Rule 2)
and the inter relation between these two classes is
indicated in s. 4(5) thus:

"4(5) In deternmining the perm ssible area for the
pur pose of clause (a) of sub-section (1), five hectares
of land wunder irrigation fromprivately owned tube-
wel I's, punping sets, etc., shall be equal to four
hectares of land under irrigation fromcanal as defined
inthe Northern India Canal and Drainage Act, 1873
(Central Act 8 of 1873), or from State Tube-well as
defined in the Punjab State Tubewel|l Act, 1954 (Punjab
Act 21 of 1954)."

Section 4(4) lays down the manner in which the pernissible
area shal'l be determ ned and it runs thus:

"4(4) The permissible area shall be determi ned on
the basis of valuation to be calculated in the
prescri bed manner taking into consi derati on t he
ownership of the means of irrigation, their intensity
and such other factors as may be prescri bed subject to
the condition that the total physical hol di ng does not
exceed 21.8 hectares."

In other words, for evaluation of thelands held by a person
for determining his permssible area one is required to turn
to the Rules made in that behalf being Rules 5(1) and 5(2)
of the Haryana Ceiling on Land Holdings Rules 1973, for
s.4(4) only says that evaluationis to be nmade in the
"manner prescribed which nust nean the manner prescribed by
Rul es Rule 5(1) runs thus:

1203

"5.(1) the land held by a person shall be
evaluated by converting various categories into C
category |l and according to the follow ng fornul a: -

1 unit of 1.25 units of 1.5 unit of 3 uni'ts of
A category - AA category - B category - C category
| and | and | and l-and

Such person shall be allowed to select an area
equi valent to 21.8 hectares of C category land as
perm ssible area and the renmaining land shall  be
treated as surplus area."

Rul e 5(2) runs thus:

"5. (2) Land irrigated by Canal / Gover nnent
TubewelI's.-In case the land is irrigated ' by canal or
Gover nnent tubewel |, -

(a) where land is commanded for irrigation by a
perenni al canal, the area of such land shal
be mltiplied by half of the irrigation
intensity ratio specified against each cana
in Schedul e A appended hereafter. The
figure thus arrived at shall be treated as
"A' category land and the remaining area of
such land shall be treated as 'C category
I and:

Provided that where the whole or part of the |and

so commanded is prescribed in the revenue record as

"Thur’ or ’'Kallar’, the area so described shall be
nmultiplied by half of the irrigation intensity ratio
speci fied against such canal in Schedule 'A . The

figure thus arrived at shall be treated as 'B category
land and the remaining area of such land shall be
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treated as 'C category | and;

(b) where land is commanded for irrigation by a
non perennial/restricted perennial canal, the
area of such land shall be multiplied by the
irrigation intensity ratio specified against
each canal in Schedule A . The figure thus
arrived at shall be treated as 'B category
land and the remaining area of such |and
shall be treated as 'C category |and;

Provided that the extent of |and described in the

revenue record as 'Thur’ or 'Kallar’ shall be excluded
fromthe conmanded area for the purpose of cal cul ations
and shall be treated as 'C category |and;

(c) where land is commanded for irrigation by a
Governnent tubewell, the area of such 1land
shal | be

1204
mul tiplied by hal f of the irrigation
intensity ratio specified agai nst Governnent
tubewell in Schedule "A'. The figure thus
arrived at ~shall be ‘treated as ' A category
land and the remaining area of such |and
shall be treated as 'C category | and;

(d) where irrigation by canal water or CGovernnent

tubewel I is suppl enented by water drawn from
privately owned tubewell, punmping set, well
or other sources, the area treated as 'AA
category |and in accor dance with t he

provisions of sub-rule (3) or sub-rule (4)
shall be added to the |and determ ned under
the aforesaid clause (a), clause (b) or
clause (c), as the case ~may ‘be." (1.
Substituted by Notification No. GSR 222/ H. A
26/72/S. 31 And. (4)/76 dt. 15-10-76).
Counsel for the appellants at the outset wurged that
effective ceiling was made by Rules 5(1) and 5(2) and not by
s. 4 of the Act inasnuch as the basis of evaluation to be
nmade for determning the permssible area was provided for
by Rules and not by the Section and since the fixation of
the extent of the pernissible area was essentially a
| egislative function it could not be delegated to the
executive and this was a clear instance of delegation of the
essential legislative function and hence the enactnent was
liable to be struck down. It s inpossible to accept this
contention for the sinple reason that fixation of the extent
of perm ssible area has been actually done by s. 4(1) itself
i nasmuch as the said provision apart fromdividing land into
three categories prescri bes and fixes the extent of
perm ssible area in respect of each of the three categories,
the extent being nentioned agai nst each and it is nerely the
basis of evaluation to be nade for determining the
permi ssible area that is left for being prescribed by Rul es.
The contention is, therefore, devoid of any substance.

It was next contended by him that Rule 5(2)(a) goes
beyond s. 4(1) of the Act inasmuch as by its application it
produces the effect of reducing the pernissible area of a
person from 21.8 hectares (=54 acres) to only 13.88 hectares
(=34 acres) as would be clear fromillustration No. 1 given
under Rule 5(2) (a) and as such the Rule is ultra vires s.
4(1). He also urged that ’prescribed manner’ was to be found
both in Rule 5(1) and 5(2) but in its working Rule 5(2) does
the reverse of what Rule 5(1) lays down. In our viewthese
contentions proceed on a msconception of the functiona
role of these Rules and a misunderstanding regarding the
correct inport of the first illustration given under Rule
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5(2)(a).

At the outset we may say that it is fairly clear that
the three categories into which s.4(1) divides land for
determnination of permssible
1205
area are mnutually exclusive and ordinarily if a |and-hol der
is able to establish that the |Iand held by hi mexclusively
falls within one or the other category his perm ssible area
woul d get straightaway determined by the extent specified in
the section against each category and it is only when a
| and- hol der has |ands of nore than one category that his
perm ssi bl e area shall have to be determ ned on the basis of
eval uation to be made in the prescribed manner under s. 4(4)
read with Rules 5(1) and 5(2). This is made clear by the
opening words of Rule 5(1), namely, "the land held by a
person shall be evaluated by converting various categories
into 'C category land according to the follow ng fornula".
In other words, Rules 5(1) and 5(2) come into play only when
a land-holder is “holding lands of various categories.
Further, it~ cannot be disputed that 'prescribed manner’ is
to be found in both the Rul'es, nanely, Rules 5 (1) and 5 (2)
and not merely in one or the other, but it is clear that the
two Rules deal with different topics and operate in
different fields; whereas Rule 5(1) indicates the inter
rel ati on between different categories of |and by prescribing
the equating formula, Rule 5(2) provides for mathenatica
formula for arriving at the correct figures of different
categories of lands by reference to irrigation intensity
rati o specified against each of the Governnent canals or
tubewel I's mentioned in the Schedul e as al so in case of |ands
irrigated by private tubewells and punping sets but it is
not correct to say that while furnishing illustrations under
Rule 5(2), Rule 5(1) has been ignored; in fact, the first
illustration given under Rule 5(2)(a) while applying the
mat hematical formula takes into  consideration the inter-
relation mentioned in Rule 5(1) and there is no question of
Rule 5(2)(a) inits application/doing reverse of what Rule
5(1) lays down. Further, if the first illustration / given
below Rule 5(2)(a) is carefully analysed it will be clear
there is nothing like Rule 5(2)(a) going beyond s. 4(1) of
the Act as contended and there is no question of reducing
the permssible area of a person from 21.8 hectares to only
13.88 hectares as suggested. In that illustration certain
basic facts are assuned to exist, nanely, the person is
hol ding 25 hectares of |and commanded for irrigation by a
perennial canal the irrigation intensity ratio whereof is
57% and on these facts the illustration works out his
perm ssi bl e area. First by applying the mathematical fornula
given in Rule 5(2)(a) the extent of "A category land is
conputed at 7.12 hectares. (lncidentally the very fact that
25 hectares of land conmanded for irrigation by a perennia
canal having the irrigation intensity ratio of 57% can
conprise 'A category land upto 7.12 hectares negatives the
ot her contention of counsel for the appellants that to have
"A category land the canal nmust have intensity ratio of
200% per annumor to have 'B category land the canal nust
have intensity ratio of 100% per annumor that any |and
irrigated by a canal having
1206
| ess than 100% per annumintensity ratio nust be categorised
as 'C category land .) Therefore, after deducting 7.12
hectares as 'A category land” out of 25 hectares, the
bal ance 17.88 hectares is said to be 'C category |land . Then
by applying the equating formula in Rule 5(1) his entire
holding of 25 hectares is converted into notional 'C
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category land” (7.12X3 would give 21.36 to which 17.88 is
added) which cones to 39.24. But in reality he holds only 25
hectares. Therefore, by applying the rule of three his
perm ssible area in 'C category land” wuld be 13.88
hectares and the bal ance of 11.12 hectares is declared to be
surplus. There is no reduction of ’'C category land from
21.8 hectares to 13.88 hectares as contended, for if out of
25 hectares 21.8 hectares were to be allowed to the | and-
holder as 'C category land by invoking Sec. 4 (1) or only
Rule 5 (1) that wll be ignoring the fact that out of his
total holding an area to the extent of 7.12 hectares has the
potential of 'A category |land and, therefore, giving him
21.8 hectares as 'C category land would be clearly wong.
In our view, therefore, there is no substance in any of the
chal | enges made to Rule 5(2) of the Haryana Ceiling on Land
Hol di ngs Rul es, 1973.

Counsel for the appellants feebly argued that the
conpensation payable in respect of the surplus land that is
acquired or gets vested in the State Governnent as specified
ins. 16.is illusory. W find that the ampbunt payable for
such surplus land that vests in the State Governnment is to
be cal culated at the rates shown in the Table given bel ow s.
16(1) and it is clear that the rates are based on the actua
quality of the soil” and its yield and the same cannot be
said to be illusory. 1n any case no nmaterials have been
pl aced before us from which we couldinfer that the rates
shown in the Table lead to illusory conpensati on

The next provision challenged as unconstitutional is
the one contained in s. 18(7) inposing a condition of making
a deposit of a sumequal to 30 tines the |land hol di ngs tax
payabl e in respect of the disputed area before any appeal or
revision is entertained by the appellate or revisiona
authority-a provision inserted in the Act by Anendi ng Act 40
of 1976. Section 18(1) and (2) provide for an appeal, review
and revision of the orders of the prescribed authority and
the position was that prior to 1976 there was no fetter
pl aced on the appellate/revisional renedy by the statute.
However, by the anendnents nade by Haryana Act No. 40 of
1976, sub-ss. (7) and (8) were added and the newy inserted
sub-s. (7) for the first tine inposed a condition that al
appeal s under sub-s. (1) or sub-s. (2) and revisions under
sub-s. (4) would be entertained only on the appellant or the
petitioner depositing wth the appellate or the revisiona
authority a sumequal to 30 tines the Iland holdings tax
payabl e in respect of the
1207
di sputed surplus area. Under sub-s. (8) it was provided that
if the appellant or the petitioner com ng against the order
declaring the land surplus failed in his appeal or revision
he shall be liable to pay for the period he has at any tine
been in possession of the |and decl ared surplus to-which he
was not entitled under the law, a licence fee equal to 30
times the land holdings tax recoverable in respect of this
area. On 6th June, 1978, the Act was further anmended by
Amendi ng Act 18 of 1978 whereby the rigour of the condition
i nposed under sub-s. (7) was reduced by permitting the
appel l ant or the petitioner to furnish a bank guarantee for
the requisite ampunt as an alternative to making cash
deposit and while retaining sub-s. (8) inits original form
a new sub-s. (9) inserted under which it has been provided
that if the appeal or revision succeeds, the anount
deposited or the bank guarantee furni shed shall be refunded
or released, as the case may be but if the appeal or
revision fails the deposit or the guarantee shall be
adjusted against the licence fee recoverable under sub-s.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 24

(8). In the Hgh Court, tw contentions were urged: first,
that s. 18(1) and (2), as originally enacted in 1972, gave
an unrestricted and wunconditional right of appeal and
revi sion against the orders of the prescribed authority or
the appellate authority but by inserting sub-ss. (7) and (8)
by Act 40 of 1976, a fetter was put on this unrestricted
right which was unconstitutional; secondly, even the
nel l owi ng down of the condition by Act 18 of 1978 did not
have the effect of renpbving the vice of unconstitutionality,
i nasmuch as even the conditions inmposed under the anended
sub-s. (7) were so onerous in nature that they either
virtually took away the vested right of appeal or in any
event rendered it illusory. Both these contentions were
rejected by the High Court and in our view rightly.

It is well settled by several decisions of this Court
that the right of appeal is  a creature of a statute and
there is no reason why the legislature while granting the
ri ght cannot inpose conditions for the exercise of such
right so 'long as the conditions —are not so onerous as to
amount to unreasonable restrictions rendering the right
al nost illusory (vide the latest decision in Anant MIlls
Ltd. v. State of Cujarat(1l) Counsel for the appellants,
however, urged that the conditions inposed should be
regarded as unr easonably onerous especially when no
di scretion has been left wth the appellate or revisiona
authority to relax or waive the condition or grant exenption
in respect thereof in fit and proper cases - and, therefore,
the fetter inposed nmust be regarded as unconstitutional and
struck down. It is  not possible to accept this contention
for more than one reason. In the first place, the object of
i nposing the conditionis obviously to prevent frivolous
appeal s and
1208
revision that inpede the inplenentation of the 'ceiling
policy; secondly, having regard to sub-ss. (8) and (9) it is
clear that the cash deposit or bank guarantee is not by way
of any exaction but in the nature of securing nesne profits
fromthe person who is ultinmately found to be in unlawfu
possessi on of the land; thirdly, the deposit or the
guarantee is co-related to the land holdings tax (30 tines
the tax) which, we are informed, varies in the State of
Haryana around a paltry amount of Rs. 8/- per acre annually;
fourthly, the deposit to be nmade or bank guarantee to be
furnished is confined to the land holdings tax payable in
respect of the disputed area i.e. the area or part thereof
which is declared surplus after |eaving the perm ssible area
to the appellant or petitioner. Having regard to these
aspects, particularly the meagre rate of the annual |and tax
payabl e, the fetter inposed on the right of appeal/revision
even in the absence of a provision conferring discretion on
the appellate/revisional authority to relax or waive the
condition, cannot be regarded as onerous or unreasonable.
The challenge to s. 18(7) nust, therefore, fail

It may be stated that relying on Kunjukutty Sahib’s(1)
case counsel for the appellants also challenged s. 8(3) of
the Act on the ground that it violates the second proviso to
Art. 31-A. The Act including said provision having been
included in the Ninth Schedule will receive the protection
of Art. 31-B and since the challenge to the constitutiona
validity of Art. 31-B is being separately dealt with it is
unnecessary to deal with the contention here.

In the result all the Civil Appeals, Wit Petitions and
Petitions for Special Leave are dimssed. There will be no
order as to costs.

S R Appeal s and Petitions dism ssed.
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