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Cvil Servant-Inct-ease in age of retirenent on satisfaction
by-egarding efficiency and physical fitness-Right to be in
servi ce.

Constitution of India, 1950, Art. 133-Certificate of |eave
to appeal to Suprenme Court granted by H gh Court-No nention
of clause of Art. 133 under which it was  thought fit-
Liability of appeal to disnissed.

HEADNOTE:

In March 1963, the appellant-State issued a nenorandum
raising the age of retirenent of  the State  governnent
servants from55 to 58. The nenorandum however, stated that
no governnent servant would be entitled to the benefit  of
the increased age unless he has been permtted to continue
in service after the age of 55 after the appointing
authority 1is satisfied that he is efficient and physically
fit. In the annexure to the nmenorandumthe procedure for
finding out the efficiency and physical fitness of the
enpl oyee was | aid down.

In the case of respondents BR and K, the Board ' constituted
to codsider their cases recomended the extension of ~ their
service, but the Mnister in charge did not agree.

In the case of respondents S and H, though the Deputy
Commi ssioner recommended their continuance in service, the
Conmi ssi oner, who was the appointing authority, was not
satisfied that they were fit to be continued in service -and
hence they were not continued.

In the case of respondent B K, the appointing authority was
not ,satisfied with his work so as to extend his services.
The five respondents filed petitions in the H gh Court. The
Hi gh Court allowed the petition of BR, and follow ng that
judgrment allowed the other petitions without doing into the
facts and nmerits of each of those cases.

Al'lowi ng the appeals to this Court,

HELD : (1) The nenorandumwas a mere executive instruction
and not a rule under Art. 309. It did not <confer |ega
rights and no |l egal action can be founded on it [164C




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

(2) The petitioners did not get any right to continue in
service beyond the age of 55 years as a result of the
menor andum A governnent servant has no such tight beyond
the age of superannuation and if he is retai ned beyond that
age it is only in exercise of the discretion ,of the
CGovernment. [ 165- D

Assam v. Premadhar-, [1971] 1 S.CR 503 and Kailash
Chatidii v. Union of India, [1962] 1 S.C.R 374 foll owed.
(3)The fact that certain persons were found fit to be
continued in service does not nean that others who were not
so found fit had been discrimnated against. Oherw se, the
whol e idea of continuing only efficient people in service
after 55 years becones neani ngl ess. [165-GF

159

B. NN Mshra v. State, [1965] 1 S.C.R 693, followed.

Union of India v. J. N Sinha, [1971] 82 |.T.R 561, referred
to.

(4)(a) It is true that in the case of respondents BR and
K, the Screening Board reconmended their continuance and
there is no material to show why the Mnister fornmed a
di fferent  _inpression about their capacity. But once it 1is
held that the nenmorandumis only an executive instruction
which confers no right on any body, the judgnent of the
M ni ster cannot be questioned unless it could be shown that
there was nmmla fides, or that Mnister was guided by
ulterior motives or that the decision contravenes sone | aw.
In the present case, there is no allegation of any nala
fides on the part of ‘any of the authorities. [161-H]

(b) The Hi gh Court erred in nerely follow ng the judgnent
in the case of BR and ignoring the facts in the other cases.
It was its duty to haveconsidered the nerits of each case.

[ 163G

(5)The «certificate of |eave to appeal to this Court was
granted by the Hi gh Court wi thout  nmentioning under what
particul ar clause or sub-clause of Art. 133 the |eave was

gr ant ed. But in the present case, the fact that the | eave
obt ai ned was not a proper one is not a ground for di'sm ssing
the appeal. A ,n objection to the certificate should be

taken by the respondent at the earliest possible nmonment, and
this Court is always prepared to consider the request by the
appel l ant for grant of ,special |eave at any stage if the
ci rcunst ances of the case so requires. [168-B]

Wen the High Court decided these cases, the judgnent of
this Court in Premadhar’'s case had not be delivered.
Therefore, a substantial question of |aw arose for decision
in these cases, and, if the respondents had raised the point
about | eave at the earliest possible tine, this Court would
have been prepared to consider an oral request for specia
| eave by the appellant and for condonation of  delay and
would have directed the appellant to file appropriate
petitions. But the #poin ' t was @ised after the  appeals
were taken up for hearing and hence, the appellant  should
not be made to suffer by the respondent’s negligence. [1680
Sardar Bahadur S. Indra Singh Trust v. CI.T., [1971] 82
. T.R 561, The Union of India v. Kishori Lal Gupta & Bros.
[1960] 1 S.C.R 493, sShri Durga )lrasad v. The Banaras Bank

Ltd., [1964] 1 S.CR 475. a@kd Bijili Cotton MIlls wv.
liidustrial Tribunal 11, AIl.R 1972 S.C. 1903 referred to.
JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1561 to
1563 of 1969 & 179 and 180 of 1971
Appeal s fromthe judgnent and order dated August 19, 1968 of
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the Assam & Nagal and H gh Court in Civil Rule No. 473, 350
and 319 of 1966.

Naunit Lal for the appellants (in all the appeals).

C K. Daphtary and D. N. Mukheriee for respondents (in

C. As. Nos. 1561 & 1563/69 & C.As. Nos. 179 & 180/71).

D. N. Mikheriee and S. K Nandy for respondent (in C A
No.

1562/ 69) .

160

The Judgnent of the Court was delivered by

ALAG Rl SWAM ,  J. These five appeals by |eave are by the
State of Assam against the judgnent of the High Court of
Assam in five petitions filed by the respondents in the
respective appeal s.

Shri Bansi Ram Das was Professor and Head of the Departnent

of Physics in the Government Cotton Col |l ege, CGauhati . Shri
Kanak Lal Das was Professor and Head of the Departnent of
Phi | osophy. Shri  Basanta Kumar. Das was a Physiol ogica

Chemi st in Class | of the Assam Veterinary Service and on
the relevant date was the Deputy Director of Ani mal
Husbandry & Veterinary Departnent. ~Shri Khageswar Saikia
was an Upper Division Assistant in the office of the Deputy
Comm ssi oner, Darrang Tezpur on the relevant date, and Shri
Anand Chandra Hazari ka was an Head Assistant in the office
of the Deputy Commi'ssioner, Darrang, Texpur. On 21st March

1963 the Governnent of Assamissued a nenorandumraising the
age of retirenent of its servants from 55 years to 58

years. The relevant portion of ~the nenoranduM was as
follows :
"3. No Governnment servant will be entitled to the benefit of

the increased age of conpulsory retirenent unless he has
been permitted to continue in service after the age of 55
years after the appointing authority is satisfied that he is
efficient and physically fit for further Governnment service.
The procedure to be foll owed by the appointing authorities
before they permt a Government servant to continue in
service is outlined in the Annexure......

4. Notwi thstanding anything contained in the foregoing
par agr aphs, t he appointing authority may require a
CGovernment servant to retire after he attains the age of 55
years on 3 (three) nonths’ notice wthout assigning any
reason.

8. Necessary anendnments to the relevant rules wll ~ be

i ssued in due course."

In the Annexure to this nenorandumthe procedureto find out
the efficiency and the physical fitness of the -enployee
concerned was laid dowmn. They were to be tested as to their
efficiency by a Board consisting of the Chief Secretary, the
Secretary of the departnent concerned and the Head of the
Depart ment . As regards physical fitness such persons’ were
to be exanmned by the Cvil Surgeon of the, district in
whi ch they were posted.

These five respondents were not allowed to continue in
service in accordance with this nmenorandumand they filed
petitions before the Assam H gh Court questioning the
validity of the orders

161

retiring themfromservice. The High Court first decided
the case of Shri Bansi RamDas in Civil Rule No. 319 of
1966. They allowed his petition and directed himto be put
back in service to continue there till he attained the age
of 58 years. The other four petitions were allowed on the
basis of this judgnent without going into the facts of each
case or their nerits.

Al the five officers had put forward the contention that
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under terns of the nenorandum dated 21-3-1963 they had a
right to continue in service even after they had conpleted
their 55th year. Al of themalso contended that they had
been pi cked out for speci al di scrimnation. The
CGovernment’s reply to these contentions was that no one got
aright to continue in service after conmpleting 55 years and
that there was no discrimnation and the fact that some
officers were allowed to continue and sorme others who were
found not fit were not continued did not nmean that there was
any di scrinination.

In the case of Shri Bansi Ram Das and Shri Kanak Lal Das,
who was the petitioner in Gvil Rule No. 350 of 1966 (he is
now dead and his widowis the first respondent) the Board
constituted to consider their cases, after scrutinising

their character roll ~and ‘after consideration of facts
deci ded to reconmend them for retention in service beyond 55
years. But the Mmnister incharge of Education nmade a note

as follows :
"I" cannot agree to giving extension to Prof. Kanak Lal Das

and Prof. Bansi Ram Das. | consider themto be outnpded in
their intellectual devel opment."
So it can be said these casesare alike. |In their cases the

contention in the Governnent’s counter affidavit was that
they were not found fit to continue in service after
attaining fifty five years. The Mnister’s remark was al so
gi ven as anot her reason

These two officers in particular, therefore, contended that
the Board constituted to consider their fitness for further
continuance in service having recomrended them for such
conti nuance and there being no material on'record on the
basis of which the Mnister could pass the order above
extracted. the order retiring themwas invalid. It is true
that the Screening Board had reconended the continuance of
these two officers in service after their attaining the age
of 55. There is also no material to show that exactly was
responsible for the inpression which the Mnister forned
about the capacity of these two officers. But once it is
hel d that the nmenorandum of 21-3-63 is nerely an executive
i nstruction which confers no right on any body, the judgnent
of the Mnister cannot be questioned unless it could be
shown that there’ were any nala ldes. There was no
al l egation even of any mal afides. This Court would not™ go
into the reasons whi ch wei ghed 12-L631SupCl/ 73

162

with the, Mnister in comng to the decision, unless it
could be said that he was guided by ulterior notives or the
deci si on contravenes sone |aw. The decision of the Mnister
cannot, therefore, be questioned.

The cases of the other three officers are different because
in their cases there is no reconendation of the Board on
record showi ng that their continuance had been reconmended.
In Cvil Appeal 179 and 180 though the Deputy Conmissi oner
had recomended their continuance, the Comm ssioner had
taken a different view In the case of Shri Khageswar
Sai ki a the Conmi ssioner wote as foll ows :

"I have given careful consideration to this case and fee
that it wll not be desirable to grant extension to Shr
Khageswar Sai ki a beyond 55 years. The reports for 1964 and
1966 recorded by different Deputy Comm ssioners are hardly
favourable for his further retention

On an overall consideration | regret nmy inability to accept
your recomendation for giving any extension to Shri
Khageswar Sai kia. He should retire on attaining the age of
55 years."

In the case of Shri Anand Chandra Hazari ka he wote:
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“"I't wll be seen fromthe reports for 1960, 1965 and 1966
that Shri Hazarika has been found to be lacking in the
capacity to manage the office and supervise work to the

sati sfaction of his superiors. In 1960 t he Deput y
Commi ssi oner cormented that he should exerci se nor e
supervi sion over the junior hands. In 1965 another Deputy

Conmi ssi oner comented on his | ack of supervisory capacity
and referred to his identification with some groups in the

of fice. He also recorded that Shri Hazarika was slow in
carrying out orders. 1In 1966 the same Deputy Conm ssioner
repeated his adverse conments about |ack of supervision. In
the circunmstances, it seens to ne that the public interest
will not be served by giving extension to Shri Hazarika as
he wll invertably hold a key supervisory post despite his

| ack of supervisory ability.

As regards Shri Narasimhan’s report | may state that this
report was received without being called for and in view of
the consistent adverse remarks recorded for 1960, 1965 and
1966 it /is difficult to believe that Shri Hazarika could

have overnight become an excellent R S., inproved the
wor ki ng of the office and proved as

163

an asset to the Deputy Conmi ssioner. | am afraid Shr
Nar asi mhan’ s superl atives are based on an i nadequat e
assessment for too short a period. | do not propose to
conment on the preparation of a new Character Roll by Shr
Hazari ka containing uncertified remarks; | would, however,

invite Government’'s attention to the Deputy Conm ssioner’s
letter in this regard.

I  recommend that Shri Hazarika should be asked to retire
fromservice on attaining 55 years of age."

In the case of Shri Saikia and Shri Hazari ka the
Conmi ssi oner, who was the i medi ate superior officer of the
Deputy Conmi ssioner, who reconmended their case, was not
satisfied that they were fit to be continued in service
beyond 55 years and he has given very valid reasons for not
recormending their continuance in service. In /Saikia s
case, in their counter affidavit, the Governnent have
pointed out that the Deputy Conmissioner’'s recomrendation
was only a recomendati on whi ch cannot bi nd the Conmi ssi oner
or the State CGovernment and as the Comm ssioner did not find
him suitable and did not allow himto continue beyond 55
years of age, he had to retire at the age of 55 years and
there was no discrimnation or favouritism or _arbitrary
action on the part of the Governnent. |In -Hazarika' s case
the CGovernment, in their Counter affidavit, pointed out that
though the Deputy Comm ssioner reconmended his~ case for
ext ensi on of service, the Conm ssioner did not do so and the
Government had to decide the matter not in the light of  the
recomendati on of the Deputy, Conmi ssioner but in the /Iight
of the nmerits of the case judging fromthe entire  materia
on record, that as he was not found efficient and suitable
by the appointing authority, namely, the Conmm ssioner, he
was not allowed to continue beyond 55 years of age and  that
there was no discrimnation or denial of equal protection of
law nor any infringenent of. any legal right of the
petitioner.

The High Court has ignored these facts and sinply followed
its judgnent in the case of Bansi Ram Das in these two cases
also. It was its duty to have considered the nerits of each
case and it had failed to do so. It is obvious that these
two respondents were found not suitable for being continued
in service.

We shall next take up the case of Basanta Kumar Das. 1In his
case also in their counter affidavit the Governnent had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

poi nted out that the appointing authority was not satisfied
with his work so as to extend, his services beyond the age

of 55 years. It was specifically contended that he was not
entitled to automatic extension till 58 years only because
the Medical Board and the ’'Screening Board found him
efficient. It was further contended

164

that as Deputy Director he was not able to manage his work
quite well. It was stated that with regard to the cattle

feed deals, there were | arge nunber of anomalies including
charges of questionabl e conduct, and that as ordered by the
M nister, the Secretary had to’ go to Gauhati to look into
the anonmalies and to 'set things right, and that the
CGovernment did not see nmuch of an advantage in extending his
servi ces beyond the age of 55. There was no reply, filed by
the respondent to this statement on behalf of the Governnent
and the statenment, therefore, stood unchall enged. In the
circunmstances it is not possible to say that the Governnent
was not justifiedin refusing to continue him in service
beyond hi's 55th year
W shall - nowdeal with the contentions raised by all the
five respondents. W nust first of all point out that the
menor andum dated 21-3-63 is, a mere executive instruction
and not a rule nmade under Article 309 of the Constitution
It did not confer any legal rights on the persons covered by
it. No | egal action can be founded on-it. A simlar view
has been taken in a recent decision of this Court in Assam
v. Pramadhar(1).
In Kailash Chandra v. Union of India(l) this Court had to
consider the effect  of Rule 2046(2) (a) of the Railway
Est abl i shment Code, which reads as follows :
"Clause (a)-A mnisterial servant whois not governed by
sub-cl.(b) may be required to retire at the age of 58 vyears
but should ordinarily be retained in service if he continues
to be-,efficient up to the age of 60 years. He must not be
retained after that age except in very special circunstances
which nust be recorded in witing and with the sanction of
the conmpetent authority.
This Court observed:
"This intention is made even nore clear and beyond doubt by
the use of the word "ordinarily". "Ordinarily neans "in the
large mmjority of cases but not invariably". This itself
enphasi ses the fact that the appropriate authority i's not
bound to retain the servant after he attains the age of = 55
even if he continues to be efficient. The intention of the
second clause, therefore, clearly is that while wunder the
first clause the appropriate authority has the right to
retire the servant who falls within clause (a) as soon as he
attains the age of 55, it will, at that stage, consider
whet her or not to retain himfurther. This option to retain
for the further period of five years
(1) [1971] 1 S.C R 5083. (2) [1962] 1 S.CR
374.

165
can only be exercised if the servant continues to be effi-
cient; but in deciding whether or not to exercise this
option the authority has to consider circunstances other
than the question of efficiency also; in the absence of
special circunstances he "should" retain the servant; but
what are special circunstances is left entirely to the
authority’'s decision. Thus, after the age of 55 is reached
by the servant the authority has to exercise its discretion
whet her or not to retain the servant; and there is no right
in the servant to be retained, even if he continues to be
efficiency."
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This was a case where the rule was statutory. It need
hardly be enphasi sed that what applies to a statutory rule
applies wth greater force to nmere executive instructions.
This is a conplete answer to the claimof the respondents in
this case that as a result of the nenorandum of 21-3-63 they
got a right to continue in service beyond the age of 55
years. A Governnent servant has no right to continue in
service beyond the age of superannuation and if he is
retained beyond that age it is only in exercise of the
di scretion of the Government.

In B. N Mshra v. State(1) it was held that

"CGovernnent was not obliged to retain the services of every
public servant for the sane length of tine. The retention
of public servants after the period of retirenent depended
upon their efficiency and the exigencies of public service.
It cannot be urged that if Governnment decides to retain the
services of sonme- Covernnent servants after the age of
retirement it pust retain every Governnent servant for the
sane |length of tine. The retention of public servants after
the period of retirenent depends upon their efficiency and
the exi gencies of public service."

This again is a conplete answer to the contention of the
respondents that they had been discrimnated against. The
fact that certain persons were found fit . to be continued in
servi ce does not nean that others who were not so found fit
had been discrimnated against. Oherwi'se the whole idea of
continuing only efficient people in service even after they
had conpleted 55 years becones only mneani ngl ess. In this
connection we nmay refer to certain observations of this
Court in, Union of India v. J.- N~ Sinha(2) as follows :
"There is no denying the fact that in all organizations and
nore so in government organi sations, there is

(1) [1965] 1 S.C R 693.

(2) [1971] | S.C R 791 at 795.

166

good deal of dead wood. It is in public interest to chop
off the sane."

Wth respect we agree with this observation. It is also to

be noticed that there is no allegation of any nmala fides on
the part of any of the authorities who had to deal wth
their cases, alleged or proved in any of the cases.

We thus cone to the conclusion that there are no nerits in
any of the contentions put forward on behalf of the
respondents, in these five appeals. This, however, |eaves
the question regarding the certificate granted by the  Hi gh
Court of Assamin the case of three respondents in three
civil appeals Nos. 1961 to 1963 of 1969.

The certificates sinply say "Leave to appeal (to Suprene
Court is granted" but do not nention under what . particul ar
clause or sub-clause of Art. 133 | eave was granted. Based
on the decision of this Court in Sardar Bahadur °S. ' Indra
Singh Trust v. CI.T.(1) where it was stated:

“In that certificate all the we find is a held statement by
the High Court that the case is a fit one for appeal to this
Court. This Court has ruled that such a certificate is _an
i nvalid one and an appeal brought on the strength of such a
certificate is not naintainable.”

M. Dapht hary who appeared for the respondent Bansi Ram Das
urged that the appeal should be dismssed on this sinmple
gr ound. If this contention is to be up-held it will apply
to the other two cases also. On behalf of the State of
Assam it was contended that this point was not raised till
the appeals were taken up for’ argunent, that they were
taken by surprise and they would be prepared to file a
petition for special leave if that was consi der ed
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necessary, if the appeals were adjourned by a week. In the
very case relied upon by M. Daphtary the appellant filed a
speci al |l eave application and after hearing the parties the
Court came to the conclusion that the | eave asked for should
be granted. W may now consider sonme of the earlier
decisions of this Court on this point. In The Union of
India v. Kishori Lal GQupta & Bros(2) special |eave to appea
from the judgment of a single judge of the High Court had
been obtained without first appealing to the appellate
bl ench of the High Court. This Court held that the |eave
could have been revoked if the objection was taken at the
earliest opportunity, and an objection to the |eave so
granted and an application for revocation of |eave nmade
after inordinate delay at a |ater stage would prejudice the
appel lant, for it the objection had

(1) [1971] 82 I.T.R 561

(2) [1960] 1 S.C R~ 493,
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been taken at the earliest point of time the appellant woul d
have the opportunity to prefer a Letters Patent Appeal and
the appellant cannot be nade to suffer for the default of
the respondent.

In Shri Durga Prasad v. The Banaras Bank Ltd. (1) the High
Court had certified the case under Art. 13 3 (1 ) (a) of the
Constitution for appeal to this Court. |t was urged during
the hearing of the appeal on behalf of the other side that
the appeal was not conpetent on the ground-that the High
Court had no jurisdiction to grant the certificate under
Art. 1 33 (1) (a) of the Constitution w thout certifying
that the appeal involved sone substantial question of |aw
This Court held that the appeal could not be entertained as
it was a case of a judgnent of the Hi gh Court which affirned
the judgnent of the single Judge and the Hi-gh Court had not
certified that the decision involved any substanti a
guestion of law. The counsel for the appellant, however,
requested that in any event special |eave to appeal under
Art. 136 of the Constitution be granted. But having regard
to all the circunstances this Court decided that it was not
a fit case for granting | eave to appeal

In Cvil Appeal No. 578 of 1963, decided on 23rd July, 1965
,this Court, though it held that the certificate granted by
the Hi gh Court was inconpetent, heard the Counsel for the
appel l ant, who nmade an oral request for grant of  special
| eave wundertaking to file a petition supported by an
affidavit and by an application for condonation of ~delay
i medi ately. This Court thought that it was a fit and
proper case and that special |eave should be granted because
i mportant questions of |law had to be decided. It directed
the appellant to file the necessary special |eave petition
within a week.

In the latest decision of this Court in Bijili Cotton Mlls
v.Industrial Tribunal 11(2) , to which one of us was a
party, it was held that this Court under Art. 136 is fully
conpetent to entertain even an oral prayer for grant - of
special |eave and condonation of delay and if the cause  of
justice so denmands, to grant the sane and to consider the
special leave to appeal on nerits. On consideration of al
the circunstances of that case it was held that it was fit
for granting special |eave to appeal and for condoning the
del ay. The decision in CA 578 of 1963 was cited wth
approval . These cases establish that the powers of this
Court to grant special |eave under Article 136 are very wide
and that it would be prepared to exercise it at any stage in
a power case. Furthernore, it would not allow an objection
to the nature of the certificate to be taken if it is done
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at a late stage making it inmpossible for the

(2) Al.R 1972 S.C 1906
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appellant to resort to the proper remedy as he could have
done if the objection had been taken at an early stage.

This Court does not sinmply dismss an appeal on the ground
that the | eave obtained was not a proper one and | eave the
matter, to rest there. It is always prepared to consider
the request for grant of special |eave at any stage if the
circunmstances of the case require. An objection to the
certificate should be taken at the earliest possible nonent
and the respondent’s failure to do so would not be allowed
to prejudice the appellant and he would not be nmade to

suffer for the failure of the respondents. 1In this case
also if the objection had been taken at the earliest point
of time the appellant could have applied for special |eave

and in the circunmstances of this case we would have been
prepared ‘to grant special |eave. VWen the High Court
deci ded these cases the judgnment of this Court in Assam v.
Premadhar _had not been delivered. Therefore, a substantia
guestion —of law arose for decision in these cases. |If the
respondents had raised the point at the earliest possible
time we woul d have been prepared to consider an oral request
for special |eave and for condonation of delay and to direct
the appellants to/file petitions for this purpose. But as
it has been done only at the |last nonment after the appeals
were taken up for hearing we are of opinion that the
appel | ant s shoul d not be mde to suffer by t he
respondent s’ negl i gence. We, therefore, hold against this
obj ecti on.

In the result all the five appeals are allowed and the
judgrments of the AssamH gh Court are set aside. W,
however, make no

order as to costs.

V.P. S

Appeal s al | owed.
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