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ACT:

CGovernment  Servant-Rel ationship of ~naster ‘and servant -
Tahvi | dars whet her Gover nnent Servants-Wet her provisions of
Art. 311(2) applicable to themConstitutionof 1India Art.
311(2).

HEADNOTE

The respondent was appointed in 1949 a Tahvildar in the
District of Azanmgarh in the State of Uttar Pradesh’ and he
wor ked, in the Cash Departnent of the Government Treasury of
that District. Hi s appointrment was nade by~ Governnent
Treasurer with the approval of Collector of the District.
In 1956, he was renmoved from service under instructions from
the Collector. He filed a wit petitionin the H gh Court
in which he challenged the legality of the order renoving
him fromservice on the ground that he was a nenber of the
civil service of the State of Uttar Pradesh or held a civi
post under the State and hence was not |iable to be  renpved
fromservice without being afforded a reasonabl e opportunity
of showi ng cause agai nst the action proposed to be taken in
regard to himunder Art. 311(2) of the Constitution. The
Hi gh Court held that the respondent was an enpl oyee of the
State Governnment and as the provisions of Art. 311(2) had
not been observed, the order terminating his services was
illegal. The appel l ant has come to this Court by specia
| eave.

The only question raised before this Court was, whether a
Tahvil dar appointed in the Cash Departnent in the State of
Uttar Pradesh is a civil servant of the State of Utar
Pradesh or holds a civil post in the State. Disnmissing the
appeal

Hel d: The respondent was a civil servant of the State of
Utar Pradesh and as the requirenents of Art. 311(2) were
not conformed to, the order terminating his services was
i nvalid.

The Covernment Treasurer is a civil servant of the State
hol di ng a specific post and he is authorised by the terns of
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his enploynment to enploy Tahvildars to assist him in
di schar gi ng his duties. Paynment of remuneration to
Tahvildars is for services rendered in the Cash Departnent
of the District Treasury of the State. The Tahvil dars
receive their remuneration directly fromthe State and are
subject to the control of the District Oficers in the
matter of transfer, renoval and disciplinary action

Enpl oynent of Tahvildars being for the purpose of carrying
out the work of the State, even though a degree of contro

is exercised by the Governnent Treasurer and the appoi nt ment
is in the first instance nade by the Treasurer subject to
the approval of the District Oficers, the Tahvildar is
entitled to the protection of Art. 311

Whet her in a given case, the relationship of naster and ser-
vant exists is a question of fact which nust be determ ned
on a consideration of all mat eri al and rel evant
circunstances having a bearing on that question. In
general, selection by the enployer,. coupled with paynment by
hi m of 'remunerati on-or wages, the,
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right to control the nmethod of work- and a power to suspend
or remove from enpl oynment are-indicative of the relation of
master and servant.  However, co-existence of all these
indicia is not predictedin every case to nmake the relation
one of master and -, servant. In special classes of
enpl oyment, the contract of service nmay exist, even in the
absence of one or nore of these indicia. But ordinarily,
the right of an enployer to control the nethod of doing the
work and the power of superintendence and control may be
treated as strongly indicative of the relation of naster and
servant, for that relation inports the power not only to
direct the doing of some work, but alsoto direct the nanner
in which work is to be done. |If the enployer has such
power, prima facie, the relationis one of naster and
servant.

Shi vanandan Sharma v. The Punjab National Bank Ltd. [1955] 1
S.C.R 1427, Dharangadhara Chemi cal Works Ltd. v. State of
Saurashtra [1957] S.C. R 152 and Ms Piyare Lal Adisivar La

V. Conmi ssi oner of Incone-tax, Delhi [1960] 3 S.C R’ 669,
referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 120 of 1963.
Appeal by special leave fromthe judgnment and decree dated
December 13, 1960, of the Allahabad H gh Court in Specia
Appeal No. 204 of 1957.

H. N. Sanyal, Solicitor-General of India and C. P.” Lal
for the appellants.

M C. Setalvad and J. P. Goyal, for the respondents.

March 9, 1964. The Judgnment of the Court was delivered by
SHAH, J.-Audh Narain Singh-hereinafter called ’'Singh ' --was
appointed in 1949 a Tahvildar in the District of Azamgarh in
the State of U P. and worked in the Cash Departnment of the
CGovernment treasury of that District. The appointnent of
Singh was nmade by Dhanpat Singh Tandon, Gover nnent
Treasurer, with the approval of the District Mgistrate. By
order dated April 20, 1956, Singh who was then working as a
Tahvildar in the sub-treasury at tahsil Lalganj in the
District of Azaimarli was informed that he was, under
instructions from the Collector, renoved from service.
Agai nst the order of renoval, Singh preferred an appeal to
the Col | ect or but the same was rej ected, and a
representation made to the Comm ssioner of the Banaras
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Di vi sion was unsuccessful. Singh then preferred a petition
under Art. 226 of the Constitution in the H gh Court of
Judi cature at Allahabad for a wit of certiorari quashing
the order of renoval passed against himand for a wit of
mandanus or an order directing the Collector of Azangarh and
the State of Uttar Pradesh, Dhanpat Singh Tandon, Gover nnment
Treasurer, and the Conm ssioner of Banaras Division to treat
him as Tahvildar in the sub-treasury at Lalganj in the
Di strict of Azamgarh. Singh clainmed that be was a menber of
the civil service of the State of Utar Pradesh or

91

held a civil post under the State, and was not liable to be
renoved from service without being afforded a reasonable
opportunity of show ng cause agai nst the action proposed to
be taken in regard to himunder Art. 311(2) of the Constitu-
tion. Mehrotra J., who heard the petition held that the
CGovernment Treasurer being an enployee of the State, a
Tahvi | dar enpl oyed by the CGovernnent Treasurer to carry out
the work entrusted by the State, subject to the control of
t he State Government, was an enployee of the State
CGovernment, and the inpugned order of renoval was invalid
because Singh was not afforded a reasonable opportunity of
showi ng cause against the action proposed to be taken in
regard to him

The order of Mehrotra J., was confirned in appeal by the
H gh Court of Allahabad. 1In the view of the H gh Court, no
direct relationship of naster and servant between Singh and
the State was established because Singh was appointed by the
Treasurer, but the Treasurer having authority to enploy him
in order to carry out the work of the State, Singh was as
much under the control of the State as he was under the con-
trol of the Treasurer and therefore he could claimto hold a
civil post under the State and to have the benefit of Art.
311 of the Constitution. Against the order passed by the
Hi gh. Court, this appeal is preferred with special |eave.
The question which falls to be determined is whether a
Tahvildar appointed in the Cash Departnment in the State of
Utar Pradesh is a civil servant of the State ‘of /Utar
Pradesh or holds a civil post in the State. |In the State of
Uttar Pradesh, contracts for adnministering the Cash
Departnment of the District treasuries are given to persons
who are called Governnent Treasurer. The Treasurer holds a
post specifically created in the District Treasury: he is
appointed by the Collector subject to the approval~ of the
Fi nance Secretary. On being appointed. the Treasurer enters
into an engagenent for the due performance of  his duties,
and executes a bond in favour of the State. The tenure of a
CGovernment Treasurer is tenmporary and he is not entitled to
privileges of |eave and pension, but he perforns various
duties connected with the executive functions of the State.
H's appointment is nmade by the Collector subject  to the
approval of the Finance Secretary. He has to maintain a
true and faithful account of the property entrusted to him
and his dealings therewith and to submt returns as
prescri bed. He is al so bound by the conditions, rules and
regul ations of the Governnent and also departnental rules
and orders as may be in force, especially with reference to
his relations and dealings with and the right of his
subordinates. He has to attend the CGovernment Treasury for
the purpose of discharging his duties, and to show to his
superi or of ficers whenever «called upon t he property
entrusted to him A CGovernnent Treasurer is not in

92

the position of an independent contractor; he does not
nmerely undertake to produce a given result, w thout being in
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the actual execution under the control of the person for
whom he does the work. He is in the execution of his
duties, and in the nmanner, nethod and node of his work under
the control of the State Government.
A CGovernnent Treasurer is entitled to appoint Tahvildars to
assist himin the discharge of his duties, but the appoint-
nent is made 'with the approval of the District Collector.
Oiginally Tahvildars were directly appointed by the Govern-
nment of the Province to specific posts for performng duties
in the District Treasuries. |In 1927, however, Government
Order dated July 25, 1927, was issued by the Secretary to
CGovernment Uttar Pradesh, Finance Department, reciting that
Tahvi |l dars in sub-treasuries were appointed on the
nom nation of the Treasurer of the District Treasury, who
was responsible for their work and honesty, the intention of
the Governnment being that a Treasurer night dispense with
the services of -a Tahvildar. as soon as he had |Iost
confidence in him but it had not been possible to put this
intention into practice, because the Tahvildars were paid
from the —general revenue and were whole-tinme Governnent
servants —and entitled to the protection given to al
CGovernment servants by the Classification Rules, and it was
difficult to hold the usual enquiry for the removal of a
Tahvi l dar for he nust be renoved from service as soon as he
| ost the confidence  of the Treasurer, otherwise the
responsibility of the Treasurer to the Governnent would be
i mpai red. In the circunstances, the best solution was to
abol i sh the post of Tahvildars, to - increase the remuneration
of the Treasurer by an ambunt equal to the pay given to
Tahvildars and to make " himresponsible for carrying on the
wor k at sub-treasuries through his own servants. A
reservation, however was nmade that the Treasurer must not
enpl oy any person in the treasury or~ sub-treasury  without
the approval of the District Oficer ~and the Treasurer
shal I, when required by such District Oficer renpove w thout
del ay any person so enployed.  Pursuant to -this Governnent
Order, in the Manual of Orders the follow ng paragraph-1561
was i ncor por at ed:

"Tahvil dars at sub-treasuries are no /| onger

Government servants. They are enployed by the

Treasurer who receives  an allowance from

Government to cover their —pay and l-eave
sal ary. The Treasurer however, shall not
enpl oy any person as a Tahvil dar w thout -the
appr oval of the District O ficer. The

Treasurer shall renobve a Tahvildar or transfer
himfrom one Tahsil to another if required by
the District Oficer to do so on [ any ground
which in the latter’s opinion
justify
such a step."
93
Even after the posts of Tahvildar were abolished the
CGovernment of Uttar Pradesh did not adopt a consistent atti-
tude and fromtime to time issued orders which indicate that
a ,considerable degree of control was naintained by the
District Oficers wupon the Tahvildars in the matter of
appoi ntnent, renoval from service, suspension and transfers
and in the mtter of payment of remuneration, dearness
al l owance and nmeking available certain nedical benefits,
Tahvildars were treated on a par with other civil servants
of the State. On Decenber 9, 1939, a CGovernment Order was
issued for paynent of renuneration to the  Tahvildars
directly fromthe , Governnment Treasury. It had cone to the
notice of the Government that the Treasurers paid to the

woul d
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cashier staff of the treasuries |less than what they received
on their account from the Government, after obtaining
receipts for full amount. It was therefore directed that
the Treasurer should prepare a statenent showing in detai

the enmoluments of the staff, but -paynent of emplunents was
to be made to the persons concerned by the Treasury Oficer
personally and their acknow edgrment taken. In 1945 the
CGovernment of Uttar Pradesh raised with effect fromApril 1

1945, the allowance to be paid to Governnent Treasurers for
the pay of "the cashier staff of treasuries.” By para 3(a) a
schene for payment of gratuity on retirement was also

devised for the benefit of permanent Tahvil dars. It was
provi ded that when a pernmanent Tahvildar retired, a gratuity
of one nonth's pay will be given to himfor ,each conpleted
year of service, subject to a maxi num of 25 years’ conpleted
servi ce, the gratuity being adnissible to per manent

i ncunbents of posts and also to future entrants when
appoi nted permanently, but not if the service of a Tahvildar
was found either unsatisfactory, or if he resigned or was
renoved or dismissed fromservice. Gatuity was to be paid
in the same manner as salaries were paid to the Tahvildars,
and provisions on account of the increase due to the pay of
Government Treasurers-and all owances payable for the pay of
the cashier staff of treasuries and for the grant of
gratuity to the cashier staff were nade under the Heads "25-
CGeneral Administration-B-District Adm nistration (a) Cenera
Establi shment, Pay of Establishnment-Contract and Extra
Contract Establishment" and "55-Superannuation Allowances
and Pensions and Gatuities Voted" respectively in the
budget. By ,a letter dated June 17, 1953, addressed by the
Joint Secretary to the Governnent, it was brought to the
notice of the Collectors of Districts that the Governnent
Treasurers had frequently dispensed with the services of
Tahvil dars working under them w thout ~sufficient | reasons
justifying such a course of action and attempts had been
made to harass such staff and that as a result of such
arbitrary action on the part of the Governnent Treasurers,
hardshi p had been caused to those enpl oyees. The Gover nnment
therefore informed the Collectors to bring to the

94

noti ce of the Treasure that adverse notice of such action is
likely to be taken by the Government in future in case it
was established that the Governnment Treasurers had indul ged
in high-handedness in their dealings with their staff. It
was also recorded by the Collector of- Azangarh t hat
i nstances had come to his notice in which the services of
the enployees in the Cash Departnment of the treasuries had
been dispensed wth arbitrarily without framng specific
charges against them or obtaining explanations, and it' was
ordered that in future when services of the enployees in the
Cash Departnent were to be dispensed with, a report for
their suspension should be nmade and specific charges  framed
agai nst them and they should be given tine to explain the
charges and their services should not be dispensed with as a
result of arbitrary action of the subordinate staff or the
Treasurer. Oders have also been lately issued in 1959, by
whi ch the scale of dearness all owance of the Tahvildars was
revised and certain facilities for free medical attendance
were al so provided.

It also appears that in sone cases in which the Tahvildars
who had been di sm ssed or suspended were reinstated by order
of the Collector. For instance, under Treasury Oficer,
Azangarh’s order dated August 14, 1948, it was recorded that
under the Collector’'s order Naunidh Prasad, Tahvildar
Phul pur (under suspension), was reinstated with effect from
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the date of taking over charge. There is also an order
passed by the District Magistrate, Allahabad, in 1952
deputing one Ganesh Prasad working as Tahvildar in Handia
sub-treasury for Kunbha Mela duty. There is also the record
of the disciplinary proceeding held by the District
Magi strate on April 12, 1948, against Tahvildar Ganesh
Prasad for inproper conduct.

It is therefore clear fromthe record that Tahvildars were
appointed to performthe duties of cashiers in Governnent

Treasuri es. Thei r appoi ntrent was nade by the Government
Treasurer with the approval of the District Collector, but
it was made for performance of public duti es, and

remuneration was paid to them by the State directly.
Tahvildars were liable to be transferred under orders of the
Col l ector and to be suspended or renoved from service under
his orders. An instance already referred to shows that a
Tahvil dar who had, been suspended by the Treasurer was
ordered to be reinstated by the Collector. 1t is fromthese
circunst ances - that the rel ati onship between the Governnent
of Uttar Pradesh and Tahvildars has to be ascertai ned.

Whet her in a given case the relationship of nmaster and
servant exists is a question of fact, which nust be
determ ned on a consideration of all material and relevant
ci rcunst ances having a bearing on that question. |In genera
sel ection by the enployer, coupled with paynment by him of
remuneration or wages, the right to control the nmethod of
wor k, and a power

95

to suspend or rempove from enpl oynent are indicative of the
relation of master and servant. But co-existence of al
these indiciais not predicated in every case to nmake the
relation one of master and servant. |n special classes of
enpl oynment, a contract of service nay exist, even in the
absence of one or nore of these indicia.~ But ordinarily the
right of an enployer to control the method of doing the
work, and the power of superintendence and control ' may be
treated as strongly indicative of (the relation of naster and
servant, for that relation inports the power not only to
direct the doing of sone work, but also the power to /direct
the manner in which the work is to be done. If the enployer
has the power, prima facie, the relation is that of naster
and servant.

The work of the Government Treasurers has to be conducted
according to the Rules and Regulations framed by the
Government, and directions issued fromtime to tine, The
CGovernment Treasurer holds a post in a public enploynment and
he is assisted by Tahvildars in the performance of his
duti es. The Tahvil dar acts not on behalf of the Treasurer
in performing his duties, but on behalf of the State.
Undoubt edly the Treasurer undertakes responsibility for the
| oss which may be occasioned by the Tahvil dar, but “solely on
that account it cannot be held that the Tahvildar is ' nerely
an appointee of the Treasurer and is not a servant of the
St ate. The selection of Tahvildar though made by the
Treasurer is controlled by the Collector; the Tahvildar is
remunerated by the State, nethod of his work is controlled
by the State, and the State exercises the power to suspend,
dismiss and reinstate him In Shivanandan Sharna v. The
Punj ab National Bank Ltd.(1) it was held that a head cashier
in one of the branches of the Punjab National Bank Ltd., who
was appointed by the Treasurer in-charge of the Cash
Depart nent under an agreenent with the Bank, was an enpl oyee
of the Bank. 1In the view of the Court, the direction and
control of the cashier and of the mnisterial staff in
charge of the Cash Departnent the Bank being entirely vested
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in the Bank, the cashier nmust be deened to be an enpl oyee of
the Bank. Sinha J., observed at p. 1442:
" f a nmast er enpl oys a servant and
authorizes himto enploy a nunber of persons
to do a particular job and to guarantee their
fidelity and ef ficiency for a cash
consi deration, the enployees thus appointed by
t he servant would be equally with t he
enpl oyer, servants of the master."
Similarly in Dharangadhara Chemical Wrks Ltd. v. State of
Saurashtra(2) it was held that "the prima facie test of" the
(1) [1955] 1 S.C R 1427.
(2) [1957] S.C.R 152.
96
rel ati onship of master and servant "is the existence of the
right in the enployer not nerely to direct what work is to
be done but also to control the manner in which it is to be
done, the nature or extent of « such control varying in
different / industries and being by its nature incapable of
bei ng precisely defined." InMs Piyare Lal Adishwar Lal v.
The Commissioner of Income-tax, Delhi(1l) it was held that
the Treasurer appoi nted by the Bank who was to carry out the
duties as directed by the Bank was a servant of the Bank,
and not an independent contractor.
The Covernment Treasurer is a civil servant of the State
hol ding a specific post, and he is authorised by the terns
of his, enploynent to enploy Tahvildars to-assist him in
di scharging his duties. Paynent of  renmuneration to the
Tahvi | dars is for 'services rendered in the "cashi er
department of the District treasury" of the State. The
Tahvildars receive their remuneration directly from the
State, and are subject to the control of the D strict
Oficers in the matter of transfer, renoval and disciplinary

action. Enpl oynent of Tahvil dars being for the purpose of
carrying out the work of the State, even though a degree of
control is exercised by the Government Treasurer and the

appointnent is in the first instance nade by the Treasurer
subj ect to the approval of the District Oficers, it nust be
held that the Tahvildar is entitled to the protection of’
Art. 311 of the Constitution

The order renoving Singh fromservice was nmade at the
instance of the Collector, and did not —conform to the
requirenents of Art. 311(2) of the Constitution and was on
that: account invalid.

W therefore agree with the H gh Court, that the inpugned
order nust be declared invalid.

The appeal fails and is dism ssed with costs.

Appeal dism ssed.

(1) [1960] 3 S.C.R 669.
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