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The question to be decided in these appeals i s whether
the word ’'assets’ in Section 46(2) of the Income Tax Act, 1961
(referred to hereafter as the 'Act’) nust be understood and
construed according tothe definition of the word 'capita
assets’ in Section 2(14) of the Act.

The issue arises in respect of the assessnment year
1970- 71. The appell ants in the tw appeals which are
di sposed of by this judgnment are sisters. They were share
hol ders in Ms Pal kulam Estate (Private) Ltd., Nagercoi
(referred to hereafter as the ' Conpany’). -~ The Conpany went
into liquidation in 1964. Pursuant to a conprom se decree
dat ed 22nd Decenber 1969 in litigation between the
assessees and their brother (who was al so a share holder in
the company), and the conpany represented by the |iquidator,
the assets of the conpany which included agricul tural |ands
were distributed to the appellants and eight others. The
conprom se decree stated
"This Court doth further order and
decree that as far as liabilities of
Pal kul am Estate Private Limted is
concerned, the i movabl e properties be
and hereby are distributed as indicated
in Schedule A" of the Conprom se. The
respondents 1 to 5 and respondents 9 to
11 do get | eased portions as shown in
the plans, signed by |iquidator M.
K. M Boot hal i ngam Pi | | ai and handed
over to the appellant this day."

The appel | ants thereby received 479.89 acres of the
agricultural lands prior to the end of the rel evant ‘accounting
year that was 31.3.70 . The assessnent in respect of the year
1970-71 had been conmpleted on 27.2.71. The Income Tax
O ficer reopened the assessnments under Section 148 of the
Act . The appellants filed their returns in respect of the two
noti ces under Section 148. The contention of the appellants
that in ternms of the definition of 'assets’ in Section 2(14),
agricultural lands were entitled to be excluded while
conputing capital gains on assets received by the sharehol der
froma conpany in |iquidation under Section 46(2) was not
accept ed. According to the assessing officer, Section 46(2)
refers only to noney received on |iquidation or the narket
val ue of the assets on the date of distribution and it was
i material whether the asset was agricultural |ands or
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ot herwi se. The value of the share of agricultural |ands
transferred to each appellant was, therefore, included as
i ncome subject to capital gains and subjected to tax. The
assessees’ appeals before the Comm ssioner of Income Tax
(Appeals) were allowed by holding that the scope of Section
46(2) would have to be read in the light of the definition of the
word 'capital asset’ in Section 2(14) and that "having
exenpted agricultural |ands from capital gains under the
general provision, it was difficult to interpret Section 46(2) as
including agricultural land". The action of the Income Tax
Oficer in charging the incone of the distribution of agricultura
| ands as capital gains under Section 46(2) of the Act was
accordi ngly set aside.
The Revenue appeal ed before the Tribunal. The
Tri bunal dism ssing the Revenue's appeal held:
"On a conbi ned readi ng of Section 45,
46(2) and 48 it will be clear, according to
our opinion, that assets mentioned in
Section 46(2) woul d nean capital
assets.  Inas nuch as Section 47 (viii)
exenpts transfer of agricultural |ands
fromcapital gain tax under Section 45,
we agree with the Conm ssi oner of
I ncome Tax (Appeals) in comng to the
conclusion that it /is difficult to interpret
Section 46(2) as including agricultural
| ands which is outside the scope of the
I nconmre Tax."

O the two questions referred to the Hi gh Court by the
Tri bunal under Section 256(1) at the instance of the Revenue
only one survives for our decision. The second question was
not pressed before the H gh Court. ~The first question which
was:
" Whether on the facts and in the
circunst ances of the case, the Appellate
Tribunal is right inlawin holding that the
assets nentioned in section 46(2) woul d
nmean 'capital asset’ as defined in
section 2(14) and that consequent |y,
the val ue of agricul tural | ands
recei ved by the assessee on the
l'iquidation of Pal kulam Estate (P) Ltd.
cannot be charged to tax under section
46(2) of the Income Tax Act, 1961?"

was answered by the Hi gh Court against the assessees and in
favour of the Revenue. The High Court construed the
provi sions of Section 46(2) and held, reversing the decision of
the CIT(A) and the Tribunal, that the definition of 'capita
assets’ under Section 2(14) of the Act is not of any rel evance
for the purpose of construing Section 46(2) of the Act, and the
fact that agricultural lands to the extent provided in Section
2(14)(c) of the Act are excluded fromthe definition did not
have any inpact on the taxability of the nmarket val ue of the
agricultural |ands received by the assessee on the distribution
of the assets of a company in |iquidation

Bef ore considering the correctness of the decision of
the H gh Court the context in which Section 46(2) cane to be
part of the Act needs to be considered.

Section 12-B of the Incone Tax Act, 1922 provided for

paynment of tax under capital gains ’'in respect of any profits or
gai ns what soever fromthe sal e, exchange, relinquishnment or
transfer of a capital asset effected after 31st day of March
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1956, and such profits and gains shall be deened to be

i ncome of the previous year in which the sale, exchange,
relinqui shnent or transfer took place". Construing Section 12-
B of the Income Tax Act, 1922 this Court in Comm ssioner of

I ncome Tax, Madras V. Madurai MIls Co. Ltd. 1973 (89)

| TR 45 had held that when a sharehol der receives nobney
representing his share on distribution of the net assets of the
conpany in liquidation, he receives that noney in satisfaction
of the right which belonged to himby virtue of his holding the
shares and not by operation of any transaction which amunts

to sal e, exchange, relinquishnent or transfer within the
meani ng of Section 12-B of the Act.

Section 45(1) of the 1961 Act which substantially
corresponds with Section 12-B of the 1922 Act continues to
provi de that:

"Any profits or gains arising fromthe
transfer of a capital asset effected in
the previous year shall, save as the

ot herwi se 'provi ded in Sections 54,

54B, 54D, 54E, 54EA, 54EB, 54F, 54G
and 54H be chargeable to incone tax
under the head ' Capital gains’, and
shal |l be deemed to be the inconme of

the previous year in which the transfer
took place.™

The words 'capital assets’ has been defined in Section

2(14) of the Act which as it stood at the relevant tinme, that is
prior to its amendnent in 1972, provided:

"2. In this Act, unless the context

ot herwi se requires

(14) 'Capital assets’ nmeans property of
any kind held by an assessee, whether
or not connected with his business or
pr of essi on, but does not include

()..

(iii) agricultural land in India

It has been held by this Court that the principle of
Madurai MIls that a distribution of assets of a conpany-in
liquidation does not anmount to a transfer continues to apply to
the 1961 Act. (See Conmi ssioner of Incone Tax V. R M
Ami n: 1977 (1) SCC 691, 696.)

The view in Madurai MIls Co. Ltd. (supra) has al so
been statutorily affirnmed in Section 46(1) which provides:
46. (1) Notwi thstandi ng anything
contained in section 45, where the
assets of a conpany are distributed to
its shareholders on its |liquidation, such
di stribution shall not be regarded as a
transfer by the conpany for the
pur poses of section 45.

In other words a distinction is drawn between a
"transfer” of assets and a distribution of assets of the conpany
on liquidation. Wiere there is "transfer’ of assets and not a
"distribution’ on liquidation then having regard to Section
47(viii) which provides that "Nothing contained in Section 45
shall apply to the followi ng transfers:

(viii) any transfer of agricultural I|and in
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India effected before the 1st day of March
1970"

it may have been argued at |east on behalf of the Conpany
that the 'transfer’ having been concluded in 1969 was exenpt
fromcapital gains. This argument, however, is not avail able
to the sharehol ders who receive assets fromthe conpany on
di stribution consequent upon |iquidation because of Section
46(2) which was introduced to nake the receipts of assets
froma conpany liquidation by its share hol ders a taxable
event for the first time . Section 46 (2) provides:

"46(2) where a sharehol der on the

liquidation of a conpany receives any

noney or other assets fromthe

conpany, he shall be chargeable to

i ncome tax under the head " Capita

gains’ in respect of the nobney so

recei ved or the market val ue of the other

assets on the date of distribution, as

reduced by the ampbunt assessed as

di vi dend wi thin the neani ng of sub-

clause (c) of clause (22) of section 2

and the sumso arrived at shall be

deened to be the full value of the

consi deration for the purposes of

section 48."

The question'is does the words ’'assets’ in Section 46(2)
mean 'capital assets’ ‘as definedin Section 2(14) of the Act? If it
does then, it is conceded by the Revenue, there is no question
of subjecting the agricultural |ands received by the assessees
fromthe conpany in liquidation to capital gains.

I ndi sputably, the object in introducing Section 46(2) was

to overcone the reasoning in Madurai M IlIs by broadening the
base of the incidence of capital gains and expressly providing
for receipt of assets of a conpany in liquidation by a

shar ehol der as a taxabl e event.

Section 46(2) is in terns an i ndependent chargi ng

Section. It also provides for a distinct nmethod of calculation of
capital gains. As saidinCIl.T. v. RM Anmin (supra):

"The aforesaid section, in our view, was

enacted both with a view to nake

sharehol ders liable for paynent of tax

on capital gains as well as to prescribe

the node of calculating the capital gains

to the sharehol ders on the distribution of

assets by a conpany in liquidation. But

for that sub-section as already

mentioned, it woul d have been difficult

to levy tax on capital gains to the

sharehol ders on distribution of assets by

a conpany in liquidation."

The Section does not make any reference to capita

assets either in connection with the inposition of capital gains
tax nor its conputation.

Having referred to 'capital asset’ in Section 45(1), 47 and

48, Parliament appears to have deliberately chosen to use the
word ’asset’ in Section 46(1) and (2), the ostensible intention
being to bring assets of all kinds within the scope of the charge.
It is not necessary to refer to a dictionary to hold that capita
assets are a species of the genus 'assets’. If the words ’capita
assets’ and 'assets’ as used in Sections 45(1) and 46
respectively did not overlap then there was no need to provide
for a non obstante clause in Section 46(1) with reference to
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Section 45. As correctly held by the Hi gh Court, agricultura
| and woul d have been a 'capital asset’ but for the exclusion
fromthe definition of 'capital asset’ and what is not a capita
asset may yet be an asset for the purposes of S. 46(2).
Therefore, to the extent that a sharehol der assessee
recei ves assets whether capital or any other fromthe conpany
in liquidation, the assessee is liable to pay tax on the narket
val ue of the assets as on the date of the distribution as
provi ded under Section 46(2). That appears to be the plain
meani ng of the section and we see no reason to construe it in
any other fashion. The invocation of Section 2(14) of the Act
whi ch defines "Capital asset"” is as such unnecessary for the
pur pose of construing Section 46(2).
We accordingly dismss the appeals without any order
as to costs.




