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We have the advantage to read the proposed judgnent by
our esteened brother  Punchhi, J.~ Despite our deep and
abi di ng personal respects, we _express our -regards for our
inability to agree with the proposed judgment. Hence we are
constrained to right this separate judgnent.

This appeal by special |eave arises fromthe judgnment
and order dated Decenber 19, 1979 made in A O O No.?240 of
1975 by L.M Sharma, J. (as he then was ) agreeing with the
di ssenting opinion of one of the nenbers of Division Bench
of Patna Hi gh Court, viz., B.  S. Sinha, J. The result was
that the award of the unpire stood set aside.

The appellant had entered into an agreenent with the
respondent on My 2, 1971 for execution of certain works.
During the course of their execution, certain disputes has
ari sen between them Cause 78 of the contract provided
resolution of the disputes by arbitration. In furtherance
thereof, the parties has referred the disputes in 1972 to
two arbitrators, one of the disputes referred to themwas
"whether clains referred to at item2,3,4 and 5 of Annexure-
A are or are not referable to arbitration in terms of the
contract”. The total claim including items 2 to 5 was for
Rs. 2,55,600/-. The arbitrators held that the clai mNos. 2
to 5 were referable wunder arbitration agreenent but they
could not conme to an agreenent on the nerits of the clains.
Therefore, they had appointed an unmpire by their Jletter
dat ed Novenmber 2, 1973. The unpire nmade a non-speaki ng award
directing the respondent to pay a |unmp sum of Rs. 80,000/ -
besides interest. On an application made by the appellant,
the Givil Court nade the award rule of the court and the
application under Section 33 of Arbitration Act, 1940 (for
short, the "Act"] to set aside the award was di snmi ssed. The
respondent preferred and appeal in the H gh Court.

VWhen the matter cane before the Division Bench
consisting of B.P. Jha and B.S. Sinha, JJ., both the | earned
Judges agreed that one of the terns of the reference was
that the arbitrators were required to decide as to whether
the claim referred to under itens 2 to 5 of Annexure-A are
or are not referable to arbitration in terns of the
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contract. They further held that the finding by the
arbitrator that the clains were arbitrable, was not an
interim award. The entire controversy i ncl udi ng
arbitrability of items of to 5 was at large and the unpire
was to decide whether items 2 to 5 of Annexure-A were
arbitrabl e under contract. B.P. Jha, J. held that when the
matter was referred to an unpire, the whole dispute which
was referred to the wumpire. If a part of the dispute was
decided by the arbitrators, the arbitrators could not refer
the other half of the dispute to the wunpire. The |earned
Judge observed that "In ny opinion, the whole dispute is
referred to the unpire for the sinple reason that the unpire
acts in lieu of the arbitrator. The unpire is entitled to
give a consolidated award instead of giving the award on
each point. Wiile setting aside an award the court can | ook
at the award and not on any other extraneous evidence on the
record"”. Accordingly, the |earned Judge di sm ssed the appea
of the ~respondent, B.S. Sinha, J. held that if a dispute is
capabl e of being split into different parts and the
arbitratorsagreed on one part and disagreed on the other
part. "I —can see no reason whey the whole dispute nust be
referred to the unpire.~ An interim award can be nade in
terns of Section 27 of the Act. O course, if the dispute is
not capable of being split up and the arbitrators do not
agree, the whole dispute wll go to the wunpire. In other
words, as far as | can see whether the whole dispute was
referred to the unpire or not depends upon the facts and
circunstances of each case for which no hard and fast rule
can be laid down."  He held that the whol e di spute had been
referred to the unpire. The arbitrators did not give an
interimaward to say that itens 2 to 5 were arbitrable and
then to further decide as to what ampbunt was payable to the
respondent. It was not necessary to express the decision in
that behalf. "Therefore, the unpire hadto consider firstly
whether itens 2 to 5 were arbitrable or not. There'is no
such statement in the award of the unpire. Therefore, to
hol d t hat items 2 to 5 were arbitrable would be
specul ative." Accordingly the learned Judge held  that the
Judgnent and decree of the Civil Court meking the award as
rule of court is invalid and illegal. The award was held to
be illegal and one which could not be acted upon. \Wen the
matter was referred to L.M Sharma, J. [as the then was], in
the first instance, the |earned Judge indicated that since
the unpire could not clothe hinself wth jurisdiction to
deci de conclusively whether itenms 2 to 5 were arbitrable or
not, the question was whether the |earned Judge could go
into that question? Both the counsel had taken time and
after consultation had stated before the |earned Judge that
as the scope of reference was l|limted to the question
whet her the unpire had to decide the arbitrability of itens
2to 5, the learned Judge could not go into the question
whet her the <clainms could have validly been referred to the
arbitrators or wunpire and could conclusively decide the
arbitrability thereof or whether they were within the scope
of the agreenent itself or within the scope of Section 36 of
the Act. On that subnission, the | earned Judge had proceeded
on the basis that both the |earned Judges constituting the
Di vision Bench were agreed that it was for the unpire to
consi der and deci de as the prelimnary guestion of
arbitrability of claim2 to 5 wunder the contract. The
inference that the unpire "chose to give an award al |l owi ng
the claim partially" cannot be drawn. It was al so held that
unless it was possible to draw only one inference fromthe
i mpugned award, it was not pernmissible in lawto arrive at a
conclusion that on the basis of mere possibility of having
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arrived at the decision of prelimnary question which was
not stated in the expressed terns in the award, to infer
that he considered the arbitrability of item 2 to 5.
Therefore, the | earned Judge concluded thus : " 1,
therefore, hold that the respondent, the application in the
court below, has failed to show that the unpire had deci ded
the prelimnary question in its favour before proceeding to
consider the clainms on nerits. The award nust, therefore, be
set aside. 1In accordingly agree with the conclusion arrived
at by M. Justice B.S. Sinha and regret to have taken a view
different from M. Justice B.P. Jha for whom | have great
respect ". The | earned Judge thus allowed the appeal and set
asi de the award.

The question, therefore, is: whether the unmpire nust be
deened to have decided  arbitrability of itens 2 to 5 of
Annexure- A while giving a  non-speaking consolidated award
including the claimof “iteml|? It is seen that one of the
specific references to the arbitrators was whether itens 2
to 5 of the claimof the appellant are arbitrabl e under the
agreenment. I'n view of the finding recorded by all the
| earned Judges that thereis no express finding recorded by
the unpire on the arbitrability of the claimin itens 2 to
5, the question emerges: whether the unpire nust be deemned
to have decided arbitrability of items 2 to 5? It is seen
that both the | earned Judges of the Division Bench cane to a
positive finding that the reference itself 1is of the
arbitrability of the clainme initens 2 to 5 wunder the
agreement. The arbitrators were required to decide the same
as a further step to decide themon nmerits. Though, the
arbitrators concl uded t hat the claims~ 2 to 5 were
arbitrable, both the |earned Judges held that it was not an
interimaward. The third | earned Judge al so agreed with that
conclusion. The entire dispute includingarbitrability of
clains in items 2 to 5 had thereby been referred to the
unpire. The reference clearly manifests the intention of the
parties, when they preferred their dispute for adjudication
by the arbitrators, that it was  a condition precedent for
the unpire to proceed to decide the claim on nerits to
decide the arbitrability of claim2 to 5. he didnot wite a
separated order nor indicated in the wared that ~he had
applied his mnd to that aspect that the clainms are
arbitrable. The award shoul d have cont ai ned a st at enent t hat
the clains were arbitrable and that he had given a
consolidated award. H's finding on arbitrability is not
conclusive. It is for the court to ultimately  decide the
controversy. The unpire is enjoined to consi der a
prelimnary question of his jurisdiction as to arbitrability
of clains initens 2 to 5 of Annexure-A It being a
jurisdictional issue, though the unpire cannot concl usively
clothe hinself with his conclusion of arbitrability of itens
2 to 5 which decision is to be taken ultimately by the G vi
Court as a condition to exercise his power to decide the
clains on merits, he is required to decide arbitrability of
the clains is items 2 to 5 as prelimnary issue and then to
proceed to decide the clains on nerits. The award cannot be
split into two parts but should be one of integral whole, as
was opined by the |earned Judges constituting the Division
Bench. In a way, L.M Sharma, J. [as he then was al so agreed
in that behal f.

The sole question for consideration, therefore, is:
whet her the unpire having indicated the consolidated sumin
hi s non-speaking award, could be deenmed to have deci ded the
prelimnary issue of arbitrability of clainms 2 to 5? W my,
at the outset, state that the Constitution Bench in Raipur
Devel opnment Authority v. Chokhanmal Contractors [(1989) 2 SCC
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721], had held that unless the parties expressly agree, the
arbitrator is not required to give reasons in support of his
award and the award touching the coffers of the public
exchequer and observed that in case the contracts were
ent er ed into by and bet ween t he CGover nirent or
instrumentality of the State on the one hand and private
party on the other, they should incorporate in the contract
that the arbitrator should give reasons in support of the
award. In other case it nmay not be incunbent wupon the
arbitrator to give reasons in the award. In the Arbitration
and Conciliation Act, 1996 repealing the 1940 Act, it is
indicated in Section 31(3) that the arbitral award shal
state reasons wupon which it is based unless the parties
agree that on reasons have to be given or the award is an
arbitral award on agreed terns under Section 30 thereof. In
ot her words, under the 1996 Act, it is incunbent upon the
arbitrator to give reason in support of the award unless the
parties otherwi se agree or give consent to the terns under
Section 30.

I n Chanpsey - Bhara & Co. v. Jivraj Balloo Spinning &
Weaving Co. Ltd. [LR (1922) 50 1A 324 : AIR 1923 PC 66] the
Privy Council held that™ "(Ayn error in law on the face of
the award nmeans that you can find in the award or a docunent
actually incorporated thereto, as for instance a note
appended by the arbitrator stating the ‘reasons for his
judgrment, sone |egal proposition which is the basis of the
award and which you <can then say is erroneous. It does not
nmean that if in a narrative a reference is mde to a
contention of one party, that opens the door to seeing first
what that contention.is, and then going tothe contract on
which the parties’ right depend to see if that contention is
sound. Here it is inmpossible to say, fromwhat is shown on
the face of the award, what nistake the arbitrators made.
The only way that the | earned judges have arrived at finding
what the nistake was is by “saying: ‘inasnuch as the
arbitrator awarded so and so, and- inasnmuch as the letter
shows that the buyer rejected the cotton, the arbitrators
can only have arrived at that result by totally
msinterpreting Rule 52'. But they were entitled to give
their owmn interpretation to Rule 52 —or any other article,
and the award will stand unless, on the face of its, they
have tied thenselves down to sone special legal proposition
whi ch then, when exam ned, appears to be unsound."” Thus on
the face of the award if an erroneous proposition of |aw or
an indication in that behalf is found which under the lawis
not sustainable, it cannot be said that there is an-error on
the face of the award. This view was followed by this Court
in H ndustan Construction Co. Ltd. v. State of J & K
[(1992) 4 sCC 217].

In Tarapore and Co. v. Cochin Shipyard Ltd.,” Cochin
[(1984) 2 SCC 680], this Court was called upon to-consider
error of jurisdiction on the arbitrability of the clainms as
a question of law. A two-Judge Bench had gone into the
guestion of jurisdiction of the arbitrator to decide the
arbitrability of the dispute and held in para 10 that
undoubtedly the respondent proceeded to fornulate the point
in dispute between the parties on which the arbitrator was
to be invited to give his award without prejudice to his
right to contend that the dispute was not covered by the
arbitration clause and that the appellant was not entitled
to any conpensation in respect of the increase in the cost
of inported pile driving equiprment and technical know how
fees. At page 692, this Court considered whether the
arbitrator committed error wthin this jurisdiction or
exceeded his jurisdiction and poi nted out thus:
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t hat

"What is the effect of referring
the specific question of law to
arbitration wthout prejudice to
one’s right to contend to the
contrary wil | be presently
exam ned. "

"I'f this issue specifically raises
a question as to jurisdiction of
the arbitrator to arbitrate upon
the dispute set out in Point No.2,

it appears to have been
specifically referred to the
arbitrator for hi s deci si on

Parties, t her ef ore, agr eed to

submit the specific question even
with regard to the -scope, anbit
wi dth and the construction of the
arbitration clause so as to define
its ascertaining whether the claim
advanced by the appellant and
di sputed by the respondent would be
covered by the arbitration clause.
VWhet her upon its true construction
the arbitration cl ause woul d
i nclude wthin its conpass the
di spute thus raised between the
parties was | specifically put ~in
i ssue because parties were at
variance about it."

"The arbitrator ~was thus  required
and called wupon first to decide
whet her the dispute is arbitrable
as falling within the wdth —and
answer is in the affirmative, then
alone the second point need be
examned. |If the answer to  the
first point of reference is(in the
negative in that if the arbitrator
were of the opinion that the
dispute is not arbitrable as it
would not fall within the scope,
width and anbit of the arbitration
agr eenent, it woul d not be
necessary for him to determ ne
whet her the appellant was entitled
to recover anything by way of
conpensation. This aspect is being
anal ysed in depth to point out that
the parties specifically referred
the question of construction of
arbitration agreenent, its wdth,
anbit and paraneters vis-a-vis the
dispute raised so as to decide
whet her the di spute would fal

wi thin the purview of the
arbitration agreenent, in other
words the jurisdiction of t he
arbitrator."

In para 12 of the judgnent it was further

"The first poi nt extracted
her ei nbefore would clearly show
that the specific question about
the jurisdiction of the arbitrator
to arbitrate wupon the dispute set

el abor at ed




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 12
out in Point Nos.2, 3 and 4 was
specifically referred to t he

arbitrator. On the first point, the

arbitrator had to decide whether

the cl ai m made by the appellant and

di sputed by the respondent woul d be

covered by clause 40, i.e. the

arbitration clause. In other words,

the specific question referred to

the arbitrator was about hi s

jurisdiction to arbitrate upon the

di sputes covered by Points Nos.2, 3

and 4, if and only if, upon a true

construction of the arbitration

clause that is first paragraph of

Cl ause 40, woul d cover the disputed

cl aimfor conpensation he can enter

intothe nerits of the dispute and

decide it."

InnMs. Sudarshan Trading Co. v. State of Kerala
[(1989) 2 SCC 38] a Bench of two Judges had held that in
order to establish whether the jurisdiction has been
exceeded or not "it has to be reiterated that an arbitrator

acting beyond his jurisdiction - is a different ground from
the error apparent on the face of the award. In Hal sbury’s
Laws of England Il, /4th edn., Vol.2 para 622 one of the

m sconducts enunerated, is the decision by the arbitrator on
a mtter which 'is not included “in the agreenent or
reference. But in such a case one has to determine the
di stinction between an-error wi thin the jurisdiction and an
error in excess of the jurisdiction. Wether a particular
amount was |iable to be paid or danmages |liable to be
sustained, was a decision wthin the conpetency of the
arbitrator in this case. By purporting to construe the
contract the court could not take upon itself the burden of
saying that this was contrary to the contract and, as such
beyond jurisdiction. It has to be realised that there is a
di stinction between disputes as to the jurisdiction of the
arbitrator and the disputes as to the exercise of that
jurisdiction. There may be a conflict as to the power of the
arbitrator to grant a particular remedy. Therein, it was
held that the arbitrator had jurisdiction to award the
amount and that, therefore, it was not a case of
jurisdictional error but an error within his jurisdiction.
In U.P. Rajkiya Nirman N gam Ltd. v.-Indure Pvt: Ltd.
[(1996) 2 SCC 667] a Bench of three Judges [to which one of
us, K. Ramaswany, J., was nenber] had gone into the question
whet her there energed any concluded contract and the claim
are arbitrable and whether he can get exclusive jurisdiction
to decide those questions by hinself. It was held in para 13
that "the arbitrability of a claim depends- on the
construction of the clause in the contract. The finding of
the arbitrator/arbitrators on arbitrability of the claimis
not conclusive as under Section 33, wultimately it is the

court t hat deci des the controversy. It bei ng a
jurisdictional issue, the arbitrator/arbitrators cannot
clothe thenselves with jurisdiction to conclusively decide
the issue.” In para 15 it was held thus:

"The clear settled |law thus is that
the existence or wvalidity of an

arbitration agreenent shal | be
deci ded by t he court al one.
Arbitrators, therefore, have no

power or jurisdiction to decide or
adj udi cat e concl usi vel y by
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thensel ves the question since it is
the very foundation on which the
arbitrators proceed to adjudicate

the disputes. Therefore, it 1is
rightly pointed out by Shri Adarsh
Kumar Coel, |earned counsel for the

appel l ant that they had by m stake
agreed for reference and t hat
arbitrator cold not decide the
exi stence of t he arbitration
agreement or arbitrability of the
di sputes without prejudice to the
stand that no valid agr eenment

exi sted. Shri Nari man cont ended
that having agreed to refer the
di sput e, t he appel | ant had

acqui esced to the jurisdiction of

the ~arbitrators and, therefore

they ~ cannot exercise the right

under Section 33 of the Act. W

find no force in the contention. As

seen, the appellant is claimng

adj udi cati on under Section 33 which

the court alone has jurisdiction

and power to/ decide whether any

val i d agreenent /is existing between

the parties.. Mere acceptance or

acqui escing to 'the jurisdiction of

the arbitrators for adjudication of

the disputes as to the existence of

the arbitration agreenent or

arbitrability of the dispute does

not disentitle the appellant to

have the renmedy under Section 33

t hr ough t he court. In our

consi dered view the remedy _under

Section 33 is the only right roya

way for deciding the controversy."

Accordingly, it was held that the arbitrator /cannot
decide the arbitrability of the claimby hinmself and it was
to be decided by the court. In Union of Indiav. GS. Awa

& Co. (Asansole) [(1996) 3 SCC 568] a Bench of two Judges,
to which one of wus, K Ramaswany, J. was a nenber, the
guestion was whether the arbitrator, when he enlarged his
scope of the award in a non- speaking award, ~could
concl usively decide the dispute and award —a consolidated
sum After elaborate consideration it was held in paragraph
6 thus:

"To constitute an arbitration

agr eenent, there nust be an
agreenent that is to say the
parties nmust be ad i dem

Arbitrability of a claim depends
upon the di spute bet ween the
parties and the reference to the
arbitrator. On appoi nt nent , he
enters upon that di spute for
adj udi cation. The finding of the
claimis not conclusive, as under
Section 3 wultimately it is the
court that decides the controversy.
IT can hardly be wi thin t he
arbitrator’s jurisdiction to decide
whet her or not a condition
precedent to his jurisdiction has
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been fulfilled. The arbitrator had
no power to deci de hi s own
jurisdiction. The arbitrator is
always entitled to inquire whether
or not he has jurisdiction to
decide the dispute. He can refuse
to deal with the matter at all and
| eave the parties to go to the
court if he comes to the conclusion
that he has no power to deal with
the matter, or he can consider the
matter and if he forms the view
that the contract upon which the
claimant is relying on and from
which, if established, he al one has
jurisdiction, he can proceed to
decide the di spute accordingly.
VWhet her or ~not the arbitrator has
jurisdiction and whet her the matter
is referred toor is wthin the
anbit of —clause for ~reference  of
any difference or dispute which may
ari se between the parties, it is
for the court to decide it. The
arbitrator by a wong decision
cannot enlarge the scope of the
submission. It is for the court-to
decide finally the arbitrabil ity of
the claim in dispute or any clause
or a mtter or ~a thing contained
therein or t he construction
t her eof . "
Accordingly, the award was found to be in excess of

jurisdiction and was set asi de.

In Tarapore Conpany case (supra), the arbitrator had

indicated his mind in his non-speaking award thus:
"It has to be seen whether the term

of t he agr eenment permtted
entertai nnent of the claim- by
necessary inplication. It my be

stated that we do not accept the

broad contention of Shri Nariman

that whatever is not excl uded

specifically by the contract can be

subj ect-matter of claim by a

contractor. Such a proposition wll

nock at the terns agreed upon.

Parties cannot be allowed to depart

from what they had agreed. O

course, if something flows as a

necessary conconitant to what was

agreed upon, courts can assune that

too as a part of the contract

bet ween the parties.”

On that basis, this Court had held that he had decided
the arbitrability of the claimby his express indication in
that behalf and that, therefore, the award was held to be
val i d.

In Tarapore & Co. V/s. State of MP. [(1994) 3 SCC 521]
it was held that an award rendered by goi ng beyond the terns
of the arbitration agreenent is without jurisdiction. On the
facts in that case, it was held that the dispute was within
the terms of the agreenent and hence the award was not
wi thout jurisdiction. This Court Pointed out latent and
patent errors and that patent error was always amenable to
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correction. In GQujarat Water Supply and Sewerage Board v.
Uni que Erectors [(1989) 1 SCC 532] one of the questions

referred was
arbi trator

m nd

Editi

"“In t he i nst ant case, t he
arbitrator by virtue of the terns
mentioned in the order of this
Court had to decide which of the
di sputes were arbitrable and which
were not. It is true that the
arbitrator has not specifically
stated in the award that he had to
deci de the guestion of
arbitrability. The arbitrator has
rested by stating that he had heard
the parties on the poi nt of
arbitrability of the claimand the
counter-claim He has further
stated that after 'considering al

t he above aspects’ and "t he
question-of arbitrability or non-
arbitrability’ he had nade the
award on certai n-aspects.”

It was held that since the arbitrator

arbitrability of one of
in his award had indicated thus:

the itens. The

had indicated his

in the award by awardi ng consolidated sumthe validity
of the non-reasoned award was uphel d.
In "Russel on Arbitration" [Nineteenth Edition] by
Anot her Walton, page 99, it is stated as under

"it can hardly be within the
arbitrator’s jurisdictionto decide

whet her or not a condi tion
precedent to his jurisdiction has
been fulfilled. It has i ndeed

several times been said bluntly
that an arbitrator has no power to
deci ded his own jurisdiction and in
one case wher e rul es of an
institution prepared to conduct
arbitrations gave the arbitrator
such power, the court wll ignore
this when asked to enforce the
award, and decide the question
itself. However, an arbitrator is
al ways entitled to inquire whether
or not he has jurisdiction. An
unpire faced with a dispute whet her
or not there was a contract from
which alone his jurisdiction, if
any, can arise can nmmtter at al

and | ease the parties to go to
court, or he can consider the
matter and if he forms the view
that the contract upon which the
claimant is relying and from which

i f est abl i shed, al one hi s
jurisdiction can arise is in truth
the contract, he can proceed

accordingly."

In "Law of Arbitration” by R S. Bachawat [2nd (1987)
on] at pages 154-55, it is stated thus:

"An arbitrator cannot by mstake
assune jurisdiction over a matter
on which he has no jurisdiction. If
it is shown by the terms of the
subm ssion or by extrinsic evidence
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that the arbitrator has adjudicated
upon natters outside the scope of
his authority the award cannot
stand, however well nmeaning and
honest the m stake m ght have been
An arbitrator cannot give hinself
jurisdiction by a wong decision
collateral to the nmerits as to
facts on which the Ilimts of his
jurisdiction depends. Were it was
a condition pr ecedent to hi s
jurisdiction t hat the di spute
shoul d have arisen during a tenancy
bet ween the plaintiff and t he
defendant or in the event of a
collusion if certain works had been
conpl eted, the if certain works had
been conpleted, the arbitrator
could not clothe hinself with
arbitrator could not clothe hinself
with-arbitrator could not~ clothe
hinmself wth jurisdiction by a
wrong decision on the prelinnary
The question s not concluded
against any party by a finding of

t he arbitrator t hat he has
jurisdiction. It is for the court
and not for ‘the arbitrator to
decide finally whether or not the
arbitrator has jurisdiction and
that is the law both inIndia and
i n Engl and/ "

"...The guestion whet her the

matters referred were within the

ambit of the clause for reference

of "any difference or dispute which

may ari se between the partners is

for the court to decide".

"...Disputes about the existence or

validity of the contract and as to

the existence of facts which render

it illegal nmust be determ ned by

the court and not by the

arbitrator. The arbitrator cannot

by his own finding clothe hinself

with jurisdiction. Supposi ng he

finds t hat t he arbitration

agreement is valid such a finding

cannot bind the parties."

In Tami | Nadu electricity Board V/s. Ms. Bridge Tunne
Constructions & Ors. [1997 (2) SCALE 653] A two-Judge Bench
to which one of wus, K Ramaswany, J., was a nenber, a
simlar question, as in the present case, had directly
arisen for consideration. Therein, in a dispute rai sed under
Section 33 of the Act, one of the contentions raised was as
to the arbitrability of the clains put up by the respondent.
The Court |eft open that question and held that in the event
of the dispute raised by the appellant therein, the
arbitrator was required to go into the question and if it
deci ded that question against it, it would be open to the
appellant to have the award challenged in the civil Court.
The arbitrators differed on the question of arbitrability
and an unpire canme to be appointed for decision on the point
of arbitrability. The unpire wi t hout deci di ng the
arbitrability of the claimgave consolidated sumin his non-
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speaki ng award. Considering the entire case law, this Court
hel d: " (T)hus, it could be seen that prior to the
proceedi ngs under Section 33, the court held left open the
poi nt of the non-arbitrability of the dispute and the unpire
had to decide the dispute. In the event of the decision
goi ng against the Board, the same is also entitled to
question the correctness of the award in a court of |aw'

After considering the question, this Court held: "(1)t would
thus be <clear that the arbitrator cannot clothe hinself
conclusively with the jurisdiction to decide or omt to
decide the arbitrability of a particular itemor the claim
made by the parties. Wen a specific reference has been made
to the arbitrator and the parties raise the dispute of
arbitrability, with the | eave of the court/by a direction of
the court in a proceedings under Section 33, he is to decide
the arbitrability of the -dispute and nmake a decision while
giving reasons in-support thereof. The decision of the
arbitrator in granting a particular sum by a non-speaking
award, 'therefore, hinges upon the arbitrability of a dispute
ari sing under the contract or upon a particular itemclained
t hereunder. The question of decision by inplication does not
arise since his jurisdiction to decide the dispute on nerits
hi nges upon his jurisdiction to decide the arbitrability of
the dispute. 1In thi's case, in view of the finding recorded
by the court, which has becone final, as referred to
earlier, the arbitrator/unpire was enjoined to decide the
arbitrability of the clains set up by the  respondent and
di sputed by the appellant. Adnittedly, the award of the
unpi re does not contain any decision on arbitrability of the
clains”". Since the award contains the clainms, in a non-
speaking award where the <clains consist of arbitrable and
non-arbitrable clains, it was held that it would be
difficult to discern as to what extent the unmpire had
consi dered the admissible and inadmissible clainms which he
adj udged. In such a situation, it would not be possible to
discern to what extent he had exercised his jurisdiction
vis-a-vis of the admi ssible clains and disall owed the non-

arbitrable clainmns. Thus it was not clear whether he
exercised his authority in abdication of or in excess 'of his
jurisdiction. Therefore, it was held to be an error of

jurisdiction, the very foundation for his decision. The
award was held to be in excess of his jurisdiction and was
accordingly set aside. The unpire having been invested w th
jurisdiction to decide the arbitrability of the claim he
has committed error of jurisdiction in not considering the
arbitrability of the clains and passed a non-speaki ng award.
Accordingly, the award was set aside.

In view of the admtted position that the unmpire in the
present case has not considered the arbitrability of items 2
to 5 of the clains in the non-speaking award, it cannot be
construed that by inplication he had considered the
arbitrability of the clains. The prelimnary question raised
by the parties was as to the arbitrability of items 2 to 5
of the clains and whether they ar within the scope of the
contract. Before proceeding to adjudicate the clains 2 to 5
on nerits, the unpire was required to give his finding on
the issue of arbitrability of claims 2 to 5 and reasons in
support thereof. The third | earned Judge (L.M Sharma, J. as
he then was) and Sinha, J. have rightly held that the unpire
cannot conclusively decide for hinself in a non-speaking
award of the arbitrability of the <clainse and that,
therefore, the unpire was required to decide as a
prelimnary issue of the arbitrability of the clainms 2 to 5.
We agree with the Ilearned judges on that finding that the
award is illegal
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The question that found that remmins to be considered
is what procedure in such a situationis required to be
adopted? In Ms. Sudarshan Trading Conpany Case, Tarapore
Co. Case, G S. Atwal case and Tami| Nadu El ectricity Board
case (supra) this Court pointed out that in such a situation
two corses are open to the Court, viz., either to set aside
the award in toto and relieve the parties from the
arbitration or to remt the a ward to the unpire/arbitrator
for de novo consideration. In GS. Atwal case and Tam | Nadu
Electricity board cases this Court had set aside the award
and thereby put the lis in quietus. But in view of the fact
inthis case we think that since the prelimnary issue
rai sed by the parties was not decided by the unpire which is
condition precedent to proceed wth adjudication of the
Clair on nerits, he conmmtted m sconduct in giving the award
We, therefore, direct that the matter wll go back to the
Umpire for reconsideration of ~the same afresh in the |ight
of what~ we have stated hereinbefore. If for any reason, the
Umpire is / not available the parties may choose a new Unpire
and if the parities fail to do so, the Court may appoint a
new Umire who wll decide the wmatter afresh, «clearly
expressing his views on the-arbitrability of clains 2 to 5
whi | e deci ding the matter.

The appeal accordingly is allowed wth the above
directions. No casts.




