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HEADNOTE

Section 285 of the Crimnal Procedure Code pernmts a tria
commenced wth the aid of three assessors to be continued
and conpleted with the aid of less than three if during the
course of the trial any assessor is prevented by sufficient
cause fromattending. |t does not, however, authorise the
substitution of an assessor for an _absent one nor an
addition to the nunmber of assessors during the course of the
trial.

A, B and C were summpned to sit as assessors for a murder
trial and as C did not appear, D who was in the |list  of
assessors and who was present in court though not" sumrned,
was asked to sit as an assessor, and the trial conmenced
with three assessors A:, B and D. A absented hinself during
the course of, the trial and the judge asked Eto sit in
place of A and proceeded with the trial for sone days 'with
B, D and E. Later on A appeared and the trial continued til
the end with the four assessors A, B, D and E

Held, (i) that the nere fact that D who had not been sum
moned was allowed to sit as an assessor when the tria
commenced did not vitiate the trial as it, was a nere
irregularity and did not cause any failure of justice;

King Enperor v. Ransidh Rai (39 Cr. L.J. 726) approved.
Bal ak Singh v. Enperor (A l.R 1918 Pat. 420) expl ai ned.
(ii)though sub-section (1) of s. 285 inposes a duty on the
judge to find out whether there was sufficient cause for the
absence of an assessor and to consider whether it is not
possible to enforce his attendance, it should be presuned
that he has done so when he proceeds with the trial in his
absence and a nere onission to record reasons for proceeding
with the trial wthout the absent assessor would not by
itself vitiate the trial ;
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(iii) a sessions judge, however, has no jurisdiction to
substitute another person for any assessor who absents
himsel f during the trial or to reinstate the absent assessor
when be reappears and continue the trial with four assessors
when the trial comrenced with three assessors, and the tria
in question was there fore illegal
126
974
King Enperor v. Tirumal Reddi (I.L.R 24 Mad. 523 distin-
gui shed.

JUDGVENT:

CRI M NAL APPELLATE JURL.SDI CTI.ON: Crimnal Appeal No. 103 of
1952. Appeal under article 134(1) (c) of the Constitution
of India fromthe Judgnent and O der dated the 27th October,
1952, of  the H gh Court of Judicature for the State of
Raj ast han ' at ~ Jodhpur (Wanchoo C.J. and Bapna J.) in D.B.
Crimnal Muirder Reference No. 2 of 1952, arising out of the
Judgnent and Order dated the 1st July, 1952, of the Court of
the Sessions Judge, Pali, in Criminal Oiginal Case No. 2 of
1951.

H J. Umwigar for the appellants.

Porus A. Mehta for the respondent.

1953. February 16. /The Judgnment of the Court was delivered
by

MAHAJ AN J.--This is an appeal under article 134(1) (c) of
the Constitution of India, by Magga and Bhagga, who have

been convi cted under section 302, |Indian Penal Code, for the
triple murders of Ganesh, Gheesa and Hardas.

The case relates to an incident whichtook place -on the
ni ght between the 3rd and 4th April, 1951 Gheesa and Ganesh,

deceased, Ratna, CGovind, another Ganesh who is a witness in
the case, and Hardas had gone to " lmaratia a well in
village Gadwara on that night to keep watch over the crops
there. Gheesa slept in one shed near the well, while Hardas
sl ept in another shed sone distance away, and Ratna slept in
a third shed near the entrance gate. Ganesh,” deceased,

Ganesh (P. W), and Govind slept on the threshing floor
further away fromthe well. Sone tinme after mdnight Ratna
woke up on hearing the cries of Gheesa. It is alleged that
he then saw the two accused beating Gheesa, accused  Magga
having in his hand a farsi and accused Bhagga having a
katari and an axe. Hardas, who woke up ~on _hearing the
cries, rushed to the aid of CGheesa and thereupon the two
accused, Magga and Bhagga, fell upon himand attacked him
with farsi and axe. Ratna
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ran away and hid hinself near the well. On an alarm / being
rai sed, one Krishna who was working on a nearby well cane
and wtnessed the attack on Hardas. The accused, | after

finishing Gheesa and Hardas went to the threshing floor
where Ganesh, deceased, was sleeping. There Magga asked
Bhagga to hit Ganesh with the axe and Bhagga i medi atel y hit
Ganesh with the axe and he fell down. Thereafter Magga hit
Ganesh two or three times with the farsi on the legs and
Bhagga cut the neck of Ganesh with the katari. CGovi nd
(P.W) entreated on behalf of Ganesh but he was threatened
and was told, that if he did not keep quiet he would al so be
kill ed. Wthout injuring Govind and Ganesh (P.W.) the
accused then left the place.

Information of the incident was carried to the village by
Ratna and a report of it was nade to the police at 11-30
a.m on 4th April, 1951. 1In the report it was stated that "
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Bhagga and Magga are standing at their house with swords and
are saying that they would kill nore persons. Vill age
peopl e are surrounding them outside the house ". The sub-

i nspector of police, when he arrived at the village, found
the house of the accused surrounded by the village people.
The door of the house was closed frominside and the accused

were standing on the chabutra inside. WMgga had a farsi in
his hand and Bhagga had an unsheathed sword. The sub-
i nspector got the door opened, arrested the accused, and
took possession of the farsi and the sword. He also

recovered the axe and a katari which were bl oodstai ned. The
clothes of the accused were al so taken possession of after
the arrest and they appeared to have bl oodstains on them
The accused pleaded not guilty. They admitted their
partnership in cultivation at Imaratia " well wth the
deceased but denied that any quarrel took place between them
and the other partners about the cutting of the crop. They
also denied that they had gone to the well arned wth
various weapons and had commtted the nurder of Gheesa,
Har das and Ganesh.

The sessions judge on the evidence I'ed by the prosecution
felt satisfied that the prosecution case was
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proved beyond all reasonable doubt. It was held that the
nmurder was brutal and advantage had been taken of the
persons who were sleeping to kill them” In the result the
appel l ants were convi cted under section 302, |Indian Pena

Code, and sentenced to death. The sentence of death passed
on them by the sessions judge was confirmed 'by the Hi gh
Court after exam ning the evidence afresh. In. the High
Court a contention was raised that the whole trial was
vitiated inasnmuch as it had not been conducted in accordance
with procedure prescribed by |aw This  contention was
negatived on the ground that the irregularities committed in
the course of the trial were such as were cured by the pro-
visions of section 537, Crimnal Procedure Code. As the
objection raised concerned the validity of the trial the
case was certified as a fit one for appeal to this Court.
The facts which concern the validity of the trial, shortly
stated, are these: The trial began on 22nd - March, 1952.
Three assessors had been sumoned for that date. ~ O these
two were present while the third did not —cone. Ther eupon
one person who was present in the court prenises and whose
name was in the list of assessors but who had not been
summoned in the manner prescribed by the Code of Crimna
Procedure was chosen as an assessor. The trial then began
with the three assessors so chosen, viz., Jet hmal
Bal kri shna and Asharam On the 6th June, 1952, Jethmal, one
of the assessors absented hinself and for some reason, which
is not clear fromthe record, one Chimiram was asked to sit
in place of Jethmal as an assessor with the result-that on
the 6th June, 1952, there were three assessors, | viz.,
Bal kri shna and Asharam who had been sitting from the
beginning -of the trial, and Chimiramwho was introduced
for the first time that day. On the 23rd June also
Chi miram Bal kri shna and Asharam sat as assessors. On 27th
June, however, Jethnmal reappeared and was allowed to sit and
since that date four assessors sat throughout, viz.,
Jethmal , Chi miram Bal kri shna and Asharam Eventually al
these four assessors gave their opinion on the first
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July, 1952, when the trial cane to an end. It was con
tended that the trial was bad as it took place in defiance
of the provisions of sections 284 and 285 of the Code of
Crimnal Procedure and that such an illegality could not be
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cured by the provisions of section 537 of the Code.

In order to judge of the validity of this objection it is
necessary to set out the provisions of the Code relevant to
this matter. Section 284 provides that, "Wen the trial is
to be held with the aid of assessors, not less than three

and, if possible, four shall be chosen from the persons
summoned to act as such" . The section as it originally
stood required that " two or nore shall be chosen as the
Judge thinks fit ", so that there had to be a minimum of two
assessors. In the year 1923, that provision was amended so

as to make a mnimumof three assessors an essentia

requisite for a trial to be held with the aid of assessors.

A trial comenced with [ess than three assessors is not
authorised by the provisions of this section as it now
st ands. Therefore, unless a case cones within t he
provisions of the next followi ng section 285, a trial held
in defiance of the provisions of section 284 would not be
| egal . Secti on 285, ‘however, has no application to cases
where 'a trial is comenced with less than three assessors.

[ Vide Bal'ak Singh v. Enperor (1); Sipattar Singh

V. Ki ng-Enperor (2)]. Section 285 provides :-

"(1) If in the course of a trial with the aid of assessors,

at any time before the finding, any assessor is from any
sufficient cause, prevented fromattending throughout the
trial, or absents hinself, and it is not practicable to
enforce his attendance, the trial shall proceed with the aid
of the other assessor or assessors.

(2)1f all the assessors are prevented from attending or
absent thensel ves, the proceedings shall be stayed and a new
trial shall be held with the aid of fresh assessors.”

In cases contenpl ated by this section a trial comrenced with
the aid of three assessors can be

(1) A I.R 1918 Pat. 420. (2) A l.R 1942 All, 140.
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continued and finished wth the aid of less than three
assessors. Thi s section, however, does neither authorize
the substitution of an assessor for an absent assessor, nor
does it authorise an addition of an assessor to the nunber
of assessors during the course of the trial. The effect of
the provisions of sections 284 and 285 is that a tria

cannot be validly commenced with |ess than three assessors
chosen in the manner prescribed by the Code, but -once
validly comenced it can be continued in certain cases to a
finish if sone, though not all, of the persons originally
appoi nted, attend throughout the trial. |If all of them do
not attend, then a fresh trial has to be held. An -addition
in the nunber of the assessors or a change or substitution
in their personnel during the course of the trial is. not
warranted by the Code; on the other hand, it is inmplicitly
pr ohi bi t ed. The procedure prescribed by section 285(1) is
not of a pernissive nature. It has to be followed  if the
conditions prescribed are fulfilled, and |ike section 285(2)
it is of a mandatory character. No scope is left in these
provisions for the exercise of the discretion of the judge
for supplenenting these provisions and for holding a tria

in a mnner different fromthe one prescribed and for
conducting it wth the aid of sone assessors originally
appointed, and also with the aid of some others recruited
during the trial. Section 309 provides that when a trial is
concluded, the court may sumup the evidence for the
prosecution and defence and shall then require each of the
assessors to state his opinion orally and shall record such
opi ni ons. Sub-cl ause (2) of this section enacts that the
judge shall then give judgnent, but in doing so shall not be
bound to conformto the opinions of the assessors. Sections
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326 and 327 enact the method and manner of summoning
assessors and jurors. Section 537 provides as follows: -

"Subject to the provisions hereinbefore contained, no
finding, sentence or order passed by a Court of conpetent
jurisdiction shall be reversed or altered under Chapter
XXVI'1 or on appeal or revision on account-
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(a)of any error, omission or irregularity in the conplaint,
summons, warrant, charge, proclamation, order, judgnment or
ot her proceedings before or during trial or in any inquiry
or other proceedings under this Code, or..

(c)of the omission to revise any list of jurors or assessors
in accordance with section 324, or

(d)of any m sdirection in any charge to a jury, unless such
error, omssion, irregularity or msdirection has in fact
occasi oned a failure of justice."

The first objection that was taken in the High Court to the
validity of the trial was that Asharamwho had not been
summoned ~‘as an assessor coul d not be appointed as such and
hence it should be held that the trial comenced wth a
m ni mum of two assessors in defiance of the provisions of
section 284. \Wat happened was this: On the date fixed for
the trial there was a deficiency in the nunber of persons
who had been sumoned and who appeared to act as assessors,
the court then sent for Asharam whose nane was in the |ist
of assessors and ordered himto sit as an  assessor. The
Hi gh Court took the view, and we think rightly, that the
circunstance that the formality of issuing a sunmons was not
gone through was a nere irregul arity which was' curabl e under
section 537 of the Code, as there was no failure of justice
caused on account of that irregularity and that the trial on
that account could not be held to be bad. This viewis in
accord with the decision of the Calcutta H-gh Court \in King-
Emperor v. Ransidh Rai (1) with which we agree. W are
constrai ned, however, to observe that the H gh Court did not
fully appreciate the decision of the Patna Hgh Court in
Bal ak Singh v. Emperor(2), when it said that that /decision
held a trial bad where a -person was chosen as an’ assessor
who had not been summoned. In that case during the
exam nation of the first witness only one qualified assessor
was present in court and capable of acting as -such, the
judge ordered anot her person who happened to be present  in
court but was not in the official list of assessors to act
as an

(1) 30 Cl. L. J . 725.

(2) A1.R 1918 Pat. 420.
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assessor, and it was held that as the trial commenced wth
only one assessor and not with two duly qualified assessors
the trial was abortive and contrary to | aw No exception
could therefore be taken to the rule stated -in this
deci si on.

The second objection against the validity of the trial taken
before the Hi gh Court was -founded on section 285. It —was
contended that when one of the assessors appointed absented
hi msel f the court was bound, under section 285, to ascertain
bef ore proceeding further with the trial whether the absence
of the assessor was due to sufficient cause and whether it
was practicable to enforce his attendance and that the judge
in this case failed to observe this condition which alone
entitled him to continue the trial wth the remaining
assessors and that the defect was fatal to the validity of
the trial. The H gh Court held that though there was non-
conpliance with the provisions of section 285 in the case,
this irregularity was cured by section 537 as it had not in
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fact caused failure of justice. W agree with the Hgh
Court in this conclusion. It is no doubt true that the

section enjoins on the judge a duty to find whether there is
a sufficient cause for the non-attendance of an assessor and
whether it is not practicable to enforce his attendance, and
ordinarily the proceedings nmust represent on their face
whet her this duty has been perforned, but we think that such
an omssion on his part does not necessarily vitiate the
trial. We are further of the opinion that when a judge
proceeds with a trial in the absence of one or two of the
assessors with the aid of the renmaining assessor or
assessors, it may be presunmed that he has done so because he
was satisfied that it was not practicable to enforce the
attendance of the absent assessor or assessors and that
there was sufficient cause for his or their non-attendance.
If, however, there is evidence to a contrary effect, the
matt er maybe different. Failure to record an or der
i ndicating the reasons for proceeding with the trial wth
the aid 'of the —remaining assessors can at best be an
irregularity or an om ssion which nust be held to
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be such as to cone within the reach of section 537 unless it
has in fact occasioned a failure of justice. 1t could not
be seriously argued that such an omi ssion can lead to such a
result.

Finally the |learned counsel contended, also relying on
section 285, that the sessions judge had no jurisdiction or
power to substitute an assessor or to reinstate the absent
assessor, or to add to the nunber of assessors. VWhen the
point was raised before the Hgh Court, it fully realized
that there was no provisionin law which permtted such
substitution of an absent assessor by another assessor or
the subsequent reinstatenment of an absent assessor  as bad
been done in this case. It, ~however, felt that the
irregularity was of the same nature as nonconpliance wth
the provisions of section 285, and as such was cured by
section 537 of the Code. In regard to the addition of an
assessor during the trial it said:-

" We have not been able to find any reported case where an
assessor had been added in the middle of thetrial ~as has
been done by the |l earned judge. That is perhaps due to the
fact that no judge ever did such an obviously silly thing,
but considering that the trial, in any case, continued wth
the aid of two assessors who were there throughout, there
was, in our opinion, substantial conpliance withthe node of
trial provided in the Code and the irregularity conmitted by
the addition of Chimiramin June, 1952, is curable under
section 537 as it did not occasion any failure of justice.
The sessions judge was still the court of conpet ent
jurisdiction to try the case and all that he did was to add
unnecessarily one nore assessor to advise hi mwhen he had no
business to do so. W can ignore his presence altogether
and as the irregularity has not caused failure of justice,
the trial will not be vitiated"

In our judgnent, the H gh Court was in error in this view
The sessions judge during the progress of the trial not only
made a change in the personnel of the assessors originally
appoi nted and also added to their nunmber, but he. actually
t ook the opinions

127
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of all the four assessors as required by the provisions of
section 309 of the Code, and acted in accordance with those
opinions in convicting the two appellants. It is plain that
a unani nous verdict of four assessors is bound to wei gh nuch
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nore with a judge than the opinion of two persons. W have
not been able to understand how the H gh Court could ignore
the presence of assessors altogether who had given their
opi ni ons and whi ch opi ni ons had been accepted by the judge.
The opinion of an assessor is exercised in the judicia
function i nmposed upon himby |aw, and the judge is bound to
take it into consideration and he cannot dispense with it.
The judge considered this trial as if lie had commenced it
with the aid of four assessors, and taking into
-consideration their opinion, he convicted the appellants.
It is difficult to assess the value which the judge gave to
the opinions of the assessors at the time of arriving at his
finding and the H gh Court was in error in thinking that it
did no harm and caused no prejudice. W cannot subscribe to
the view of the High Court that the trial should be taken as
havi ng been conducted with the aid of the two assessors as
sancti oned by section 285, Crimnal Procedure Code. That is
not what actually happened. It is difficult to convert a
trial held partly with the aid of three assessors and partly
with the ‘aid of four assessors into . one held with the aid of
two assessors only. At no stage was the trial held with the
aid of tw assessors only. The third substituted assessor
attended a part of the trial and the added fourth assessor
also attended a part of it. None of these two were present

t hroughout . Thus, the trial when it concluded was a
different trial fromthe one which was comenced under the
provi sions of section 284, Crininal Procedure Code. To a
situation like this we think section 537 cannot be called in
ai d. Such a trial is not known to the Code and it seens
implicitly prohibited by the provisions of sections 284 and
285. What happened in this case cannot be described as a
nere error, omssion or irregularity in the course of the
trial. It is much nore serious, It
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amounts to holding a trial in violation of the provisions of
the Code and goes to the root of the matter and the
illegality is of a character that it vitiates the whole
pr oceedi ngs. As observed by their Lordships of the / Privy

Council in Subramania |lyer v. -King-Enperor(’'), disobedience
to an express provision as to a node of trial cannot be
regarded as a nere irregularity. |In Abdul Rahman v. King-

Emperor (2), the distinction between cases which fall wthin
the rule of section 537 and those which are outside it was
poi nted out by Lord Phillinore. There it was said that the
di stinction between Suubranmania lyer’'s case (1) and  that
case in which there was an irregularity in conplying wth
the provisions of section 360 of the Code was fairly
obvious. In Subramania lyer’s case(1l) the procedure adopted
was one which the Code positively prohibits and it/ was
possible that it mght have worked actual injustice, to the
accused but that the error in not reading the statenents of
witnesses to themwas of a different character, and such an
om ssion was not fatal. |In Pulukurti Kotayya v. King-
Enperor(3) their Lordships again examined this question
That was a case where there had been a breach of the
provi sions of section 162, Crimnal Procedure Code, and it
was held that in the peculiar circunstances of that case it
had not prejudiced the accused and the case therefore fel
under section 537 and that the trial was valid notwth-
standing the breach of section 162. Sir John Beaumpont in
delivering the decision of the Board made the follow ng
observati ons which bring out the distinction between the two
sets of cases:--

There are, no doubt, authorities in India which lend sone
support to M. Pritt’s contention, and reference may be nade
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to Tirkha v. Nanak (4), in which the court expressed the
vi ew that section 537, Crimnal Procedure Code, applied only
to errors of procedure arising out of nmere inadvertence, and
not to cases of disregard of, or disobedience to, mandatory
provi sions of the Code, and to In re Madura Mt hu

(1) (1901) 28 |.A 257. (3) (1947) 74 |.A 65.
(2) (1927) 54 |.A 96. (4) (1927) 1.L.R 49 All- 475.
984

Vanni an(1), in which the view was expressed that any failure
to exam ne the accused under section 342, Crimnal Procedure
Code, was fatal to the validity of the trial, and could not

be cured under section 537. In their Lordships’ opinion
this argunment is based on too narrow a view of the operation
of section 537. When a trial is conducted in a manner

different fromthat prescribed by the Code [as in Subramani a
lyer's case(2)], the trial is bad, and no question of curing
an irregularity arises: but ifo-the trial is conducted sub-
stantially in the manner prescribed by the Code, but sone
irregularity occurs in the course of such conduct, the
irregularity can be cured under section 537, and none the
| ess so because the irregularity involves, as nust nearly
al ways be the case, a breach of one or nore of the very
conpr ehensi ve provi sions of the Code. The distinction drawn
in many of the cases in-India between an illegality and an
irregularity is one of degree rather than of kind. Thi s
view finds support in the decision of their Lordships’ Board
i n Abdul Rahman v. King-Enmperor('), where failure to conply
with section 360, Criminal Procedure Code, was held to be
cured by sections 535 .and 537. The present case falls under
section 537, and their Lordships hold the trial wvalid
notw t hst andi ng the breach of section 162."

In our judgnent, the trial conducted inthe present case was
conducted in a nmanner different fromthat prescribed by the
Code and is bad and no question here arises of curing any
irregularity. The Code does not-authorize a trial comenced
with the aid of three naned assessors to be conducted and
conpleted with the aid of four assessors. The substitution
of one assessor by another and an addition to the nunmber of
assessors appoi nted at the commencenent of the trial i's not
sanctioned by section 285, Crimnal Procedure Code, nor is
it authorized by section 284. On the other ~-hand, the
| anguage of section 285(1) read with the provisions of
section 285(2) inplicitly bans the holding of such a trial
It is not possible to say with any degree

(1) (1922) I.L.R 45 Mad. 82o0.

(2) (1901) 28 I.A 257.

(3) (1927) 54 I.A 96.
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of certainty to what extent the opinion of the outgoing and
the incom ng assessors who did not attend the whole of the

trial influenced the decision in the case ; but as  such a
trial is unknown to law, it has to be presumed that it was
illegal.

M. Mhta for the State Government contended that under
section 309(2) the opinion of assessors is not binding on
the sessions judge and their presence or absence does not
affect the constitution of the court and that as at this
trial at least two of the assessors originally appointed sat
throughout the trial it should be held that the trial was
substantially a trial conducted in accordance wth the
provisions of the Code. The |earned counsel did not go to
the length of urging that a trial without the aid of any
assessors whatever was a good trial under the Code. Such a
contention, if raised, would have to be negatived in view of
the clear provisions of section 284 and of sub-section (2)
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of section 285. The appointnent of at |east three assessors
is essential for the validity of a trial of this character
at its comrencenent, and once validly conmenced,in certain
events, it can be validly concluded if at |least one of them
remai ns present throughout, while others drop out; but a
trial conducted in the manner in which it was done in this
case is wholly outside the contenplation of the Code and it
is not possible to hold that it was concluded according to
the provisions of the Code. The provision in the Code that
the opinion of the assessor is not binding on the sessions
judge cannot lend support to the contention that the
sessions judge is entitled to ignore their very existence.
As al ready pointed out, though he may not be bound to accept
their opinions, be is certainly bound to take them into
consi derati on. The weight to be attached to such opinions
may well vary with the nunber of assessors.

M. Mehta to support his contention placed reliance on the
maj ority ~decision of the Madras H gh Court in King-Enperor
v. Tirumal Reddi (1). |In that case the trial continued for
about seven weeks. During that

(1) (1901) I.L.R 24 Mad. 523.
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period one of the assessors was permitted to absent hinself
during two whole days, and five half days respectively, at
first, so that he/'mght visit his nother on her death-bed,
and subsequently, to performthe daily  obsequies rendered
necessary by her decease. He then resuned his seat as an
assessor and continued so to act until the termnation of
the trial, all the depositions recorded in his absence
havi ng been read by himon his return. At the concl usion of
the trial the sessions judge invited the opinion  of each
assessor, and recorded it. The opinionof each was that al
the accused were guilty and the judge concurring in that
opi nion, convicted. the accused. On appeal it was contended
that the judge had acted contrary tolawin allowing the
assessor who had been absent to resume his seat as an
assessor and in inviting and taking into consideration his
opinion in deciding the case. It was held by the mgjority
of the <court that the finding and the sentence appeal ed
agai nst had been passed by a court of conpetent jurisdiction
within the meaning of section 537 of the Code and that the
defect in the trial did not affect its wvalidity and  was
cured by that section as the irregularity had not in fact
occasioned a failure of justice. M. Justice Davies took a
different view This decision was clearly given on the
peculiar facts and circunstances of that case and is no
authority in support of the view contended for by M. Mhta.
For the reasons given above we are constrained to hold  that
the trial of the appellants conducted in the nmanner ~ above
stated was bad and the appellants have to be retried in
accordance with the procedure prescribed by the Code.

In the result we allow this appeal, quash tile conviction
and sentence passed on the appellants, and direct ‘their
retrial by the sessions judge in accordance wth the
procedure prescribed by the Code.

Appeal allowed Retrial ordered

Agent for the respondent: G H. Rajadhyaksha.
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