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PETI TI ONER
THE SURAT TEXTI LE MARKET, COCOPERATI VE SHOPS AND WAREHOUSES

Vs.

RESPONDENT:
MUNI CI PAL CORPCRATION OF THE G TY OF SURAT

DATE OF JUDGVENT: 25/ 11/ 1997

BENCH
A.S. ANAND, S. RAJENDRA BABU

ACT:
HEADNOTE
JUDGVENT:
THE 25TH DAY OF NOVEMBER, 1997
Present:
Hon"ble Dr. Justice A S. Anand
Hon’ bl e M. Justice S. Rajendra Babu
K.G Shah, Sr. Adv. -, MN _Shroff, Adv. with himfor the
appel | ant

S.K. Dhclakia, Sr. Adv., S. B. Naik and S.C. Patel, Advs.
with himfor the Respondent
ORDER

The foll owi ng Judgnment of the Court was delivered:

This appeal calls in question the judgnent and order of
the High Court of Gujarat dated/ 8th Novenber, 1990 and
arises in the follow ng circunstances : -

The appellant is a cooperative society regi stered under
the Gujarat Cooperative Societies Act, 1961. The Respondent
a Corporation Constituted wunder the Bonbay Provincial
Muni ci pal Corporations Acts, 1949 (hereinafter referred to
as the act’) served the appellant with a show cause notice
of assessnent in respect of the building constructed by the
appel l ant on Survey Nos. 95 and 96, Pai ki of Ward No. 14,
Urarwada on the land taken on lease by it from Surat
Muni ci pal Corporation. The appellant has constructed a
textile market at the said site. The appellant filed
objections to the said notice of assessnent. After hearing
obj ections, the assessnent proceedings were finalised and
the appellant was informed. The respondent while finalising
the assessment proceedi ngs added an anmobunt of Rs. 5,508/-,
being 50% of the incone derived by the appellant, in the
rental value of revolving restaurant, holding that the
appel | ant derived income fromthe |ift which is provided for
taking visitors fromthe ground floor to the 14th floor
where the revolving restaurant is situated. The assessnent
order was challenged through a Minicipal Assessnent Appea
inthe court of the learned civil judge (senior Division),
Surat, By an order dated 26th August, 1977, the appellate
authority dismssed the appeal holding that the appell ant
had | et out the revolving restaurant with the conveni ence of
t he lift and the charges collected by it fromthe custoners
at the rate of Rs. 1/- per person visiting the revolving
restaurant by wusing that 1lift were to be included in the
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rental value. A Regular Civil Appeal was thereafter filed
under Section 411 of the Act by the appellant against the
judgrment and order dated 26th August, 1977. The second
appeal was dism ssed and the judgnent and order of the first
appel l ate court was confirmed on 18th Cctober, 1979. The
appel l ant thereafter filed a wit petition under Articles
226/ 227 of the Constitution of India in the H gh Court of
Gujarat, Challenging the Judgnment and order dated 18th
Cct ober, 1979 passed by the |earned Extra Assistant judge,
Surat in the Regular Civil Appeal. The wit petition also
cane to be dismissed on 8h Novenber, 1990. Hence this
appeal by special |eave.

The basic question which requires our consideration in
this appeal is whether the charges which the appellant
collects at the rate of Rs. 1/-per person for use of the
l[ift could be added to the rental value of the revolving
restaurant | ocated on the 14th floor of the building of
pur poses of conputation of property taxes by the respondent-
nmuni ci pal ~Cor poration?

To answer the question it would be appropriate to first
refer to the definition of the 'annual letting value . The
"annual letting value -has been defined in Section 2(1A) of
the Act, the relevant portion of which reads as follows: -

"annual letting value’ neans, --

(i) inrelation to any period prior

to 1st April, 970, the annual rent

for which any building or |and or

prem ses, exclusive (of) furniture

of machinery contained or -situate

therein or thereon, mght, if the

Bonbay Rents, Hotel and Lodging

House Rates control Act, 1947 (Bom

LVTI of 1947) were not in force,

reasonably be expected to let from

year to year with reference to its

use;

(ii) in relation to any( other

period, the annual rent for which

any building or land or prem ses,

excl usi ve of furnitures or

machi nery contai ned or situated

expected to let from year to year

with reference to its use

and shall include all paynents nade

or agreed to be nmde to the owner

by a person (other than the owner )

occupying the building or Iand or

prem ses on account of occupation

taxes, insurance or other charges

i nci dental thereto;

The Hi gh Court noticed that the lift which was provided
and was to be wused for going to the 14th floor, was mneant
only for the use of the revolving restaurant and, therefore,
that lift was in the nature of an exclusive passage or an
access to the revolving restaurant. According to the Hi gh
Court :-

“I't is clear that this particular

lift, was intended to be an

excl usi ve passage for going to the

revol ving restaurant on the 14th

floor and it should be views

(viewed) as such in the context of

i mposi ng muni ci pal Taxes under the

Act . The provi si on for such

excl usi ve passage to the revolving
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restaurant cannot be conpared with

rendering services or giving the

ameni ties of providing hot water to

the tenants in a building."

The High Court after referring to various judgnents
cited before it rightly concluded that the lift provided for
the restaurant was an integral part of the building and on
the basis of that finding held that the respondent -
Corporations was entitled to inmpose tax in respect of that
passage through the use of the Iift since it constituted an
integral part of the building for access to the 14th fl oor

The Iift which has been provided for use of the
customers intending to go to the revolving restaurant on the
14th floor is neant exclusively for wuse of the custoners
visiting the revolving restaurant. This position has been
admitted by M. D.P.~ Dalal, the Mnager of the appell ant-
Society who was examined as a wtness. He categorically
admtted that t he revolving restaurant was given on | ease
with the ‘under standing that it would be given a separate
facility of 'the lift and that "the lift is provided only for
the restaurant™. This evidence nmakes it abundantly clear
that the facility of the lift was required to be treated as
an integral part of ~the building and that being so, the
respondent was justified-in including 50% of the 50% of the
i ncome received by the appellant in the annual letting
value. It is not possible to agree with | earned counsel for
the appellant that the provision of 1ift was in the nature
of an amenity or service. \Whereas an anmenity or service may
al so be considered to be for the beneficial 'use of the
residents of the building, provision of an exclusive passage
to a portion of the building, is an -essential and an
integral part in so far as that building is concerned.
Learned counsel for the appellant. however, submtted that
the lift is not meant. Only for the customers visiting the
revol ving restaurant but is ~also nmeant for those visitors
who intend to go to the observation gallery. The argunent
does not have any substance cause of the evidence of M.
Dalal to which we have already nmade a reference. That

evi dence categorically shows that the 1lift  was neant
exclusively for the use of the restaurant and, therefore, it
does not lie in the mouth of the appellant now to urge that

the lift was also for the use of the persons visiting the
observation gallery. Property tax in respect of such an
integral part of the building was, therefore, required to be
| evied by the corporation. Learned counsel does not question
the quantum of tax.

In this view of the matter we find that the H gh Court
conmtted no error in dismssing the wit petition,
uphol ding the order of assessment as also the orders of the
appel l ate authorities. W do not find any merit in/ this
appeal which consequently fails and is disnmissed but without
any order as to costs.




