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Leave granted.

A passenger, 'whi l'e boarding a bus, fell down therefrom
as the vehicle noved forward. The driver of the bus was
held gquilty of cul pable negligence in that episode. He now
stands convi cted under Section 304A of |ndi an Penal Code and
was sentenced to inprisonnent for three nonths. Al  the
three courts, the trial court, the Sessions Court and the
H gh Court in revision - took the same stand. ~Hence this
appeal . The finding of facts cannot be disturbed now. The
only question which survives for decision i's whether on such
facts a conclusion that the appellant is guilty of negligent
driving must necessarily fol low.~ The facts which the courts
found to have been established in the case are these:

On 17.12.1993 the appellant was driving a bus of the
Andhra Pradesh Road Transport Corporation. A passenger by
nane Aganma boarded the bus enroute at sone point. \en the
bus noved forward she fell out of the vehicle and its rear
wheel ran over her. She died of the injuries sustained in
t hat acci dent.

The conductor of the bus was exami ned as PWB. He did
not say how the accident happened. However, he admtted
that while the bus was in nmotion he heard a sound of
accident and the bus was then stopped. The only witness who
spoke about the occurrence was PW. What that w tness has
deposed in the exam nation-in-chief is the foll ow ng:

"Agamma was boarding the bus and the bus was ' noved;
and she fell down beneath the bus and died on the spot; the
bus stopped at sone distance. | saw the driver of the bus
at that tine.

What is the cul pabl e negligence on the part of the bus
driver in the above accident? A passenger might fall down
from a nmoving vehicle due to one of the followi ng causes:
It could be accidental; it could be due to the negligence
of the passenger hinself; it could be due to the negligent
taking off of the bus by the driver. However, to fasten the
l[iability with the driver for negligent driving in such a
situation there should be the evidence that he noved the bus
suddenly before the passenger could get into the vehicle or
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that the driver noved the vehicle even before getting any
signal fromthe rear side.

A driver who noves the bus forward can be expected to
keep his eyes ahead and possibly on the sides also. A
driver can take the reverse notion when that driver assures
hinsel f that the vehicle can safely be taken backward.

It is a wong proposition that for any notor accident
negl i gence of the driver should be presuned. An accident of
such a nature as would prima facie show that it cannot be
accounted to anything other than the negligence of the
driver of the vehicle may create a presunption and in such a
case the driver has to explain how the accident happened
wi thout negligence on his part. Merely because a passenger
fell down fromthe bus while boarding the bus no presunption
of negligence can be drawn against the driver of the bus.

The  principle of res ipsa loquitor is only a rule of
evidence " to determ ne the onus of proof in actions relating
to negligence. The said principle has application only when
the nature of the accident and the attending circumstances
woul d reasonably lead to the belief that in the absence of
negl i gence the acci dent would not have occurred and that the
thing which caused injury is shown to have been under the
managenent and control of the all eged wong doer.

A rash act  is primarily an over hasty act. It is
opposed to a deliberate act. ~Still a rash act can be a
deliberate act in the sense that it was done wthout due
care and caution. Culpable rashness lies in running the
ri sk of doing an act with reckl essness and with indifference
as to the consequences. Crimnal negligence is the failure
to exercise duty wth reasonable and proper care and
precaution guardi ng agai nst injury to the public generally
or to any individual in particular. It is the inperative
duty of the driver of a vehicle to adopt such reasonabl e and
proper care and precaution

In the present case the possible explanation of the
driver is that he was unaware of even the possibility of the
acci dent which happened. It could be so. When he noved the
vehicle forward his focus normally woul d have been towards
what was ahead of the vehicle. He is not expected to npve
the vehicle forward when passengers are in the process of
boarding the wvehicle. But when he gets a signal from the
conductor that the bus can proceed he is expected to start
novi ng the vehicle. Here no witness has said, including the
conductor, that the driver noved the vehicle before getting
signal to nove forward. The evidence in this caseis too
scanty to fasten himwith crimnal negligence. Sone further
evidence is indispensably needed to presune that the
passenger fell down due to the negligence of the driver of

the bus. Such further evidence is lacking in this case.
Therefore, the «court is disabled fromconcluding that the
victim fell down only because of the negligent driving of
the bus. The corollary thereof is that the conviction of
the appellant of the offence is unsustainable. In the

result, we allowthis appeal and set aside the conviction
and sentence and he is acquitted.




