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ACT:

Industrial Dispute-Bus drivers in enploy of university-
Whet her "workers"-Education institution, if an industry’
-Industrial Disputes Act, 1947 (14 of 1947), ss. 2 (g), 2
(j) 2 (s), 33c (2).

HEADNOTE

Appel lant No. 1, the University of Delhi and Appellant No.
2 Mranda House, a college affiliated to the University, are
institutions for education, the predom nant —activities of
these being the inparting of education. At the nmateria
time respondent No. 1 was enployed as bus driver under
appel lant No. 2. Both the respondents were di scharged  from
service by giving separate notices and on paynment ~ of one
nmonth’'s salary each in lieu of notice. The respondents by
separate petitions applied before the industrial Tribuna
for the award of retrenchnent benefits. The . appel I ants
resisted the petitions on the prelimnary ground that they
did not «constitute an "industry" under S. 2 (j)- of the
Industrial Disputes Act, 1947, and that they were not
"enpl oyees" under s. 2 (g) of the said Act and therefore the
application made by the respondents under S. 33 (c) (2) of
the Act were inconpetent. The Tribunal rejected this
contention and after considering the nerits passed an order
in favour of the respondents directing the appellants to pay
Rs. 1050/- to each one of respondents as retrenchnent
conpensati on.
The appellants appealed to this Court with special |[eave.
They contended in the appeal that the Tribunal was in error
in giving the definition of the word "industry" under s. 2
(j) its widest denotation by adopting a nmechanical and
literal rule of construction and it was urged that the
policy of the Act clearly is to | eave educati ona
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I nstitutions out of the purview of the Act . The
respondents’ contention was that s. 2 ( j ) had defined the
word "industry" in words of w dest anplitude and there is no
justification for putting any artificial restraint on the
meani ng of the said word as defi ned.

704

Held that having regard to the fact that the work of
education is primarily and exclusively carried on with the
assi stance of the |abour and co-operation of teachers, the
non-inclusion of the whole class of teachers from the
definition prescribed by 3. 2 (s) has an inportant bearing
and significance in relation to the problem under
consideration. It could not have been the policy of the Act
that education should be treated as industry for the benefit
of a very minor and insignificant nunber of persons who may
be enployed by educational institutions to carry on the
duties of the subordinate staff. Reading s. 2(g), (j) and
(s) together it is reasonable to hold that the work of
education carried on by an educational institution like the
Uni versity of Delhi is not an industry within the nmeaning of
the Act.

In the main scheme of inparting education, the subordinate
staff with function like those of the respondents play such
a mnor, subsidiary and insignificant part that it would not
be reasonable to allowthe work of this subordinate staff to
lend its industrial colour to the principal activity of the
University which is inparting education. From a rationa

point of view it would be regarded as inappropriate to
descri be education even as a profession. Education in its
true aspect is nore of a mssion-and a vocation rather than
a profession or trade or business, however w de nay be the
denotation of the two |atter words under the Act.

The appel | ants cannot be regarded as carrying on anindustry
under s. 2 ( j ) and so the -application nade by the
respondents against themunder-s. 33c (2) of the Act are
held to be inconpetent.

State of Bombay v. The Hospital Mizdoor Sabha [1960) 2 'S. C
R 866, Lalit Hari Ayurvedic College Pharmacy Pilibhit. wv.
Lalit Hari  Ayurvedic College Pharmacy Wrkers Uni on

Pilibhit, A 1. R 1960 S. C 1261, The Ahnedabad ~ Textile
Industry a Research Association v. The State of Bonbay,
[1961] 2 S. C. R . 481, The Federated State School Teachers’
Associ ation of Australia v. State of Victoria [1929] 41 _C
L. R 569 and The Corporation of the, City of Nagpur v. Its
Enpl oyees, [1960] 2 S. C. R 942, Case-law reviewed.

JUDGVENT:

ClVIL APPFLLATE JURISDICTION : Civil Appeals Nos. 650 and
651 of 1962.
Appeal s by special |eave fromthe order dated
Sept ember 22, 1961 of the Labour Court, Delhi, in
L C. A No. 479 of 1961
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1963. April 1. The judgnment of the Court was delivered by
GAJENDRAGADKAR J.-These two appeal s by special |eave arise
out of two petitions filed against the University of Del hi
and Principal, Mranda House, University College for Wnen,
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appellants 1 and 2, by two of their enployees Ram Nath and
Asgar Masi h, respondents 1 & 2 respectively, under section
33C (2) of the Industrial Disputes Act, 1947 (14 of 1947)
(hereinafter called "the -Act’). Appellant No. 2 which is
the University College for wonen is run by appellant No. 1,
and so, in substance, the claimnade by the two enployees
was nmi nly agai nst appellant No. 1. Ram Nath's case was that
he had been enmployed as driver by appellant No. 2 in
Oct ober, 1949 and was served with a notice on May 1, 1961
that since his services were no | onger required, he would be
di scharged from his enploynent on paynment of one nonth's
salary in lieu of notice. Asgar Masih made substantially
simlar allegations. He bad been enployed in the first
instance, by appellant 'No. 1 as driver but was then
transferred to appellant No. 2 on Cctober 1, 1949. H s
services were simlarly terminated by notice on May 1, 1961
on paynent of one nmonth's salary in advance in lieu of
notice.” It is comon ground that appellant No. 1 found that
running the buses for the convenience of the girl students
attending the college run by appellant No. 2 resulted in
| oss, and so, it was
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decided to discontinue that anenity. | nevi tably, t he
services of the two drivers had to be retrenched, and so,
there is no dispute that the retrenchnent is genuine and
there is no element of mala fides or unfair |abour practice
involved in it. It is also common ground that if the
enpl oyees are worknen within the neaning of the Act, and the
work carried on by the appellants is an industry under s.
2(j) . section 25F has not -been conplied with and
retrenchment anount payable under it has not been paid to
the respondents. The petitions nade by the respondents were
resisted by appellant No. 1 on the prelimmnary ground that
appel l ant No. 1 was not an enpl oyer under s. 2(g), that the
work carried on by it was not anindustry under s. 2(j), and
so, the applications nade under section 33C(2) wer e
i nconpet ent . The Tribunal has rejected this prelimnary
objection and having considered the nmerits, has passed an
order in favour of the respondents directing the  appellants
to pay Rs. 10,50/- to each one of the respondents as
retrenchnent conpensation. It is the validity of this award
that is challenged before us by the appellants, and the only
ground on which the challenge is made is that the work
carried on by appellant No. 1 is, not an industry under

s.2(j).
Though the question thus raised by these two appeals lies
within a narrow conpass, its inmportance is very great. | f

it is held that the work of inparting education conducted by
educational institutions |like the University of Delhi is an
i ndustry under s. 2(j), all the educational institutions in
the country may be brought within the purview of the Act and
di sputes arising between them and their enployees would be
i ndustrial disputes which can be referred for adjudication
under section 10 (1) of the Act and in appropriate cases,
applications can be nade by the enpl oyees under s. 33C(2).
The appellants contend that the Tribunal was in error in
giving the definition of the word "industry’ under s. 2 (j)
its w dest
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denotation by adopting a mechanical and literal rule of
construction and it is urged that.the policy of the Act
clearly is to | eave educati on and educational. institutions
out of the purview of the Act.

On the other hand, the respondents contend that s. 2(j)

has defined the word ’'industry’ deliberately in wor ds of
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wi dest anplitude and there is no justification for putting
any artificial restrain on the nmeaning of the | said word as

defined. In support of this argunment, reliance is placed or
the decision of this court in the State of Bonbay v. The
Hospital Mazdoor Sabha (1). In that case, this Court

observed that "as a working principle, it may be stated that
an activity systematically or habitually undertaken for the
production or distribution of goods or for the rendering of
material services to the community at large or a part of
such community with the help of enployees is an undertaking.
Such an activity generally involves the co-operation of the
enpl oyer - and the enployees; and its object is the
satisfaction of material ‘human needs. It nmust be organised
or arranged in a nanner in which trade or business is
general | y organised or arranged. It nust not be causal nor
must it be for oneself, nor for pleasures." The argunent is
that the concept of ’'service’ which is expressly included in
the definition of ‘'industry 'need not -be confined to
materi al service and ought to be held to include even educa-
tional or cultural service, and in that sense educationa
work carried on by the University of Delhi held to be an
i ndustry.

Having regard to the fact that the word -,industry’ as
defined in the Act takes within its sweep any <calling or
service or enploynent, it cannot be denied that there is
prima facie some force in the argunent. urged by the
respondents, but in testing the validity of this argunent,

it will imediately become necessary to enquire whether the
wor k

(1)[1960] 2 S. C R 866, 879.
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carried on by an educational institution can'be said to be
work carried on by it with the assistance of |abour or co-
operation of teachers. The main function of educationa
institutions is to inpart education to students and if it is
hel d that the inpartings education’ “is industry in reference
to which the educational institutionis the enployer, it
nust follow that the teachers who co-operate with the
institution and assist it with their labour in inparting
education are the enployees of the ‘institution, ~and so,
normally, one would expect that the teachers would be
enpl oyees who woul d be entitled to the benefits of the Act.
The co-operation of the enployer and the enpl oyees, or, in
ot her words, the co-operation between capital and labour to
which reference is always nmade by industrial adjudication

must, on the respondents’ contention, find its parallel in
the co-operation between the educational institution and its
teachers. It would, DO doubt, sound somewhat strange . that

education should be described as industry and the teachers
as worknen within the neaning of the Act, but if the litera
construction for which the respondents contend is “accepted,
that consequence must follow. |If the schene of the Act and
the other relevant considerations necessarily lead to the
said consequence, the Court wll have to accept the
respondents’ contention notwithstanding the fact that it
does not fit in with the generally accepted sense of the
word industry’.

Does the concept of co-operation between teachers and their
institution being treated as simlar to the co-opration
bet ween | abour and capital fit in with the schene of the Act
? That is inevitably the next question which we nust
consider and in doing so, three definitions will have to be
borne in mnd. Section 2 (g) (i) defines an 'enployer’ as
meaning in relation to an industry carried on by or - under
the authority of any department of the Central
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Covernment or a State Governnent, the authority prescribed
in this behalf, or where no authority is prescribed, the
head of the departnent; and S. 2(g)(ii) provides that an
enpl oyer neans in relation to an industry carried on by or
on behalf of a local authority,, the chief executive officer
of that authority. If the work of inparting education is an
i ndustry., the University of Delhi nmay have to be regarded
as an enployer within the meaning of s. 2 (g). Section 2

(j) defines an ’'industry’ as meaning any busi ness, trade,
undert aki ng, manufacture or cal ling of enpl oyers and
i ncludes "any calling, service, employnment, handicraft, or

i ndustrial occupation or avocation 'of worknen. It is un-
necessary to comrent on this definition, because the precise
scope of this definition is the very subject matter of the

di spute which we are, considering. ’'That takes us to the
definition of "workman" prescribed by s. 2 (s). A workman
under the said definition nmeans., inter alia, any person

i ncludi ng an apprentice, enployed in any industry to do any
skilled ‘or~ unskilled nmanual, supervisory,, technical or
clerical work for hire or reward. It is common ground that’
teachers enployed by educational institutions, whether the
sai d institutions are inparting primary., secondary,

col l egi ate or postgraduate education, are not workmen under
S. 2(s), and so, it follows that the whole body of
enpl oyees with whose co-operation the work of i mparting

education is carried on by educational institutions do not
fall within the purview of s. 2(s), and any disputes between
them and the -institutions which enployed themare outside
the scope of the Act. In" other words, if  inparting
education is an industry under s. 2(j), the bulk of the
enpl oyees being outside the purview of the Act, ‘the only
di sputes which can fall within the scope of the 'Act are
those which arise between such- institutions and  their

subordinate staff, the nmenbers of which may fall under s.
2(s). In our
710

opinion, having regard to the fact that the work of
education is primarily and exclusively carried on with the
assi stance of the | abour and co-operation of’ teachers, the
om ssion of the whole class of teachers fromthe -definition
prescri bed by s. 2(s) has an inportant bearing and
significance in relation to the problem which we are
consi deri ng. It could not have been the policy of the Act
that education should be treated as industry for the benefit
of a very minor and insignificant nunber of persons who may
be enployed by educational institutions to carry on the
duties of the subordinate staff. Reading ss. 2(g), (j)  and
(s) together, we are inclined to hold that the work of
education carried on by educational institutions Llike the
University of Delhi is not an industry within the meaning of
the Act.

Having reached this conclusion, it may be legitimate to
observe that it is not surprising that the Act should have
excluded education fromits scope, because the distinctive
pur pose and obj ect of education would make it very difficult
to assimlate it to the position of any trade, business or
calling or service within the neaning of s. 2(j). Education
seeks to build up the personality of the pupil by assisting
his physical, intellectual, noral and enotional devel opment.
To speak of this educational process in terns of industry
sounds so conpletely incongruous that one is not surprised
that the Act has deliberately so defined workman wunder s.
2(s) as to exclude teachers fromits scope. Under the sense
of values recognised both by the traditional and con-
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servative as well as the nodern and progressive socia
outl ook, teaching and teachers are, no doubt, assigned a
high place of honour and it is obviously necessary and
desirable that teaching and teachers should receive the
respect that is due to them -A proper sense of val ues woul d
natural ly hold teaching and teachers in high esteem though
power or wealth may not be associated with them It cannot
be deni ed
711

that the concept of social justice is w de enough to include
teaching and teachers, and the requirenent that teachers
shoul d receive proper enoluments and other anenities which
is essentially based on social justice cannot be disputed;
but the effect of excluding teachers froms. 2(s) is only
this that the renmedy available for the betternment of their

financial prospects does not fall under the Act. It is well
known that Education Departments of the State Governnents as
well as the Union Governnment, and the UniversitY Gants

Conmi ssion carefully consider this problem.and assist the
teachers " by requiring the paynment to them of proper scales
of pay and by -insisting on'the fixation of other reasonable
ternms and conditions of service in regard to teachers
engaged in primary and secondary education and collegiate
education which fall under their respective jurisdictions.
The position nevertheless is clear that any pr obl ens
connected with teachers and their salaries are outside the
purview of the Act, and since the teachers from the sole
class of enployees with whose co-operation education is
i nparted by educational institutions, their exclusion from
the purview of the Act necessarily corroborates the
concl usion that education itself is not without its scope.
In this connection, it would be material to exanmine the
conposition of the University of Delhi. This University has
been established and incorporated as a teaching and
affiliating University under the Del hi~University Act, 1922
(No. 8 of 1922). The Organization of this University
consists of the Oficers of the University, such’ as the
Chancel lor, the ProChancellor,  the Vice-Chancellor, the
Treasurer, the Registrar, the Deans of Faculties and others,
and its authorities, such as the Court, the executive
Council, the Academ c Council, the Finance Committee, the
Faculties and others vide sections 8 —and 17. These
authorities are conposed of the teachers in the University
who are classified as Professors, Readers
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and Lecturers and other persons interested in education. In
other words., it is the officers of the University and its
respective authorities that constitute the O ganization of
the University of Delhi. It is well known that /this
Organi zation does not contribute capital of itself in
carrying out its work of inparting higher education. It

receives grants from the Central Governnent, from the
Uni versity Grants Commi ssion and from charitable donors and
charitable institutions. It also receives sonme incone from
tuition fees. But then it seens very difficult to postulate
thatin the work of inparting education, the Universityof
Del hi contributes any capital as such. This workis carried
on by the University with the co-operation of all its
teachers and it would sound inappropriate to hold that this
work is in the nature of a trade or business, or it amounts
to rendering of service which can be treated as an industry
under the Act. What we have said about the University of
Del hi , would be equally true about al | educati ona
institutions which are founded primarily for the purpose of
i mparting educati on.
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It is true that like all educational institutions the
University of Delhi enploys subordinate staff and this
subordinate staff does the work assigned to it; but in the
main schenme of inparting education, this subordinate staff
pl ays such a minor, subsidiary and insignificant part that
it would be unreasonable to allowthis work to lend its
i ndustri al colour to the principal activity of the
University which is inparting education. The work of
promoting education is carried on by the University and its
teachers and if the teachers are excluded fromthe purview
of the Act, it would be unreasonable to regard the work of
imparting education as industry only because its mnor
subsidiary and incidental work may seemto partake of the
character of service which may fall under s . 2(j).
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It is well known that the University of Del hi and npbst other
educational institutions are not forned or conducted for
maki ng profit; no doubt, the absence of profit notive would
not take the work of any institution outside s. 2 (j) if the
requi renents of the said definition are otherw se satisfied.
W have referred to the absence of profit notive only to
enphasi s the fact that the work undertaken by such
educational institutions differs fromthe normal concept of
trade. or business. Indeed, froma rational point of view,
it would be regarded as inappropriate to describe education
even as a profession.” Education in its true aspect is nore
a mssion and a vocation rather thana profession or trade
or business, however wi de may be the denotation of the two
latter words under the Act. That is why we think it would
be unreasonable to hold that educational institutions are
enpl oyers wthin the neaning of s. 2 (g), or that the work
of teaching carried on by themis an industry under s. 2(j),
because, essentially, the creation of a well-educated,
heal t hy young generation inbued with a rational progressive
outlook on life which is the sol'e ai mof education, cannot
at all be conpared or assimlated with what may be descri bed
as an industrial process. Therefore, we are satisfied that
the University of Delhi and the Mranda College for / Wrmen
run by it cannot be regarded as carrying on an industry
under s. 2(j), and so, the applications nmade by the
respondents agai nst themunder s. 33 C(2) of the Act nust be
held to be inconpetent.

It still remains to consider sone of the decisions which
have been cited at the Bar before us in these appeals. The
first decision to which reference nust be nade i's the case
of the Hospital Mazdoor Sabha (1). In that case, this Court
consi dered somewhat elaborately the inplications of the
definition prescribed by s. 2 (j), but it was expressly
stated that the Court was not then expressing any opinion
(1) L1960] 2 S. C. R 866, 879.
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on the question as to whether running an educationa
institution would be an industry under the Act. A simlar
statement was made in the case of Lalit Hari Ayurvedic
College Pharmacy Pilibhit v. Lalit Hari Ayurvedic College
Pharmacy Wbrkers Union, Pilibhit (,). Having held that on
the broad facts proved in -that case, there was no doubt
that the activity of the appellant was an undertaking under
s. 2(j), the Court proceeded to add that it was not «called
upon to decide whether running an educational institution
woul d be an industry under the Act.

In the Ahnmedabad Textile Industry’'s Research Association v.
The State of Bonbay (2), while discussing the question as to
the character of the work undertaken by the Research
Association, this Court took the precaution of observing
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that the activities of the Association had little in comon
with the activities of what may be called a purely
educational institution. It would thus be noticed that in
hol ding that the Research Association was carrying on an
i ndustry, this Court enphasized the fact that its work was
di stinct. and separate fromthe work of an institution which
carries on purely educational activities. The question thus
| eft open has been raised by the present appeals for our
deci si on.

It is, however, argued by the respondents that in the
Hospital Mazdoor Sabha case (3), this Court in terns, has
approved of the mnority judgnment of Isaacs j. 1in The
Federated State School Teachers’ Association of Australia v.
The State of Victoria (4), and since Isaacs J. held that the
di spute raised by the teachers in that case anpbunted to an
industrial dispute, it would followthat this Court by
i mplication, has~ expressed its concurrence with t he
concl usion of I|saacsj.” This argunent is not

(1) Al.R 1960 S.C. 1261

(3) [1960] 2 S.C R 866, 879.

(2) [1961] 2 SSCR 481

(4) (1929) 41 C. L.R 569.
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wel | founded. It is true that in the Hospital Mazdoor Sabha
case (1), this Court expressed its general approval with the
soci al phil osophy to which Isaacs J. gave expression in his
di ssenting judgnent in dealing with the scope and effect of
the definition prescribed by s. 2 (j) in our Act ; but it
deliberately took ‘the precaution of naking a specific
statenment that though the general views expressed by |saacs
J. appeared to the Court to be acceptable, the Court should
not be understood as having concurred in his fina
conclusion in, regard to the character of educationa

activities carried on by educational “institutions. The
observation nade in the judgnent | eaving open that question
was not a casual or an accidental observation ; it was made

deliberately to avoid a possible argunent in future 'that the
sai d judgnent inpliedly accepted the conclusion of I saacs J.
Therefore, the approval given to the general views expressed
by Isaacs, J. in that case does not necessarily nean that
his final conclusion was accepted.

Let us then briefly notice the effect of the decision of the
Australian H gh Court in the case of the Federated State
School Teachers’ Association of Australia (2). The dispute
in that case was in regard to the wages and conditions of
service and it had been raised by teachers enployed by the
States in their various schenes of national education and a
poi nt  which arose for decision was whether the | educationa
activities of the States carried on under the  appropriate
statutes and statutory regul ati ons of each State relating to
education constituted an industry within the nmeaning of
section 4 of the Commonweal th Conciliation and Arbitration
Act, 1904-28. The mmjority decision was that the occupation
of the teachers so enployed was not an " i ndustrial”
occupation, and that the dispute which existed between the
States and the teachers enployed by them was, therefore, not
an "industrial dispute"

(1) E1960J 2 S.C. R 866, 879.

(2) [1929] 41 C L.R 569.
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within section 51 of the Constitution. According to the
majority decision, "If the carrying on a system of public

education is not within the sphere of industrialism those
who confine their efforts to that activity cannot be engaged
in an industry or in an industrial occupation or pursuit.”
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(pp. 575-576). The argunent that if the said activity was
carried on by a private person, it would be described as a
busi ness, trade or industry, was repelled with the answer
that "’a private person could no nore carry on this system
of public education that he could carry on H's Mjesty’'s
Treasury or any of the other executive departments of
Governnment; and if he were authorized to do So, which was
al nost inconceivable, then he would no nore carry on an
industry than the State does now." (p. 575). Rich J., who
concurred with the majority opinion, observed that "teaching

does not, |ike banking and insurance, play a part in the
schene of national industrial activity" (p. 591) and he
rejected the view expressed by |Isaacs, J., that education

played a direct part in the pronotion of industry, because
he thought that an industrial systemcould exist wthout
nati onal educati on. "The existence of human bei ngs, "
observed the | earned judge, --’is no doubt necessary but it
is absurd" to suggest that everything that goes to make the
man forns a part of the community industrially organised
with a viewto the production and distribution of wealth."
(p. 592). | saacs, J., however, struck a strong note of
dissent. Wth the general observations made by |saacs, J.,
in regard to the scope of industrial disputes this Court has
al ready expressed its concurrence., but, with respect, it is
not easy to accept the theory of the |earned judge that
education provided by the State in that case constituted in
itself an independent industrial operation as a service
rendered to the community (p. 588). ~Sinmilar comment falls
to be made in regard to another observation of the |Iearned
judge that there is at |east as nmuch reason for  including
t he educati ona
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establ i shnents in the constitutional power as | abour
services, as there is to include insurance conpanies as
capital services. The |earned Judge thought that "in that
conpound process, two facts energe wth respect to
educati on. One is that industriial education is less and
less left to apprenticeship systens and the other  is/ that
the efficiency of the worker is generally directly affected
by his education." (pp. 588 & 589). W are inclined to
think that the comrent made by Rich, J., on this reasoning
of lsaacs, J., is not without force.
There is, besides, another point which has to be borne in
mnd in appreciating the effect of this Australian decision
Under the Commonwealth Conciliation and Arbitration  Act,
1904-34, the definition of the word "’ enployee" is wider
than that of the definition of the word "’ workman® under s.
2 (s) of our Act. The "enployee’ under the Australian. Act
nmeans any enployee in any industry and includes any person
whose usual occupation is that of enployee in any industry.

It woul d appear that teachers would fall under t he
definition . of enployees’ and so, the definitions 'of the
words "industry", "industrial disputes” and "industria

matters” would naturally be wi de enough to take in the cases
of disputes raised by teachers in regard to industria
matters, such as wages, hours relating to work, retrenchnent
and others. Thus, it is clear that the min difficulty
which arises fromthe definition of workman prescribed by s.
2(s) in our Act did not arise under the definition of
enpl oyee in the Australian Act, and that is undoubtedly one
i nportant point of distinction. Therefore, we do not think
that nuch assistance can be drawn fromthe mnority decision
of lsaacs, J., in answering the problemwhich the appellants
have rai sed before us in the present appeals..

The respondents, however, contend that there is a recent
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deci sion of this Court which supports
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the view taken by the Tribunal that the work carried on by
the appell ants ampunts to an industry under s. 2(j). In The

Corporation of the City of Nagpur V. Its Enpl oyees, (1) the
guestion which arose for the decision of this Court was
whet her and to what extent the nunicipal activities of the
Corporation of Nagpur City fell within the term "industry"
as defined by s. 2(14) of the C.P. and Berar Industria
Di sputes Settlenent Act, 1947. It appears that disputes has
ari sen between the Corporation and its enployees in various
departnments and in an adjudication by the State Industria
Court it was held that the Corporation and all its
departrments were covered by the definition of "industry"
prescribed by s.2(14). The award thus passed by the State
I ndustrial Court was challenged by the Corporation before
the High Court by a wit petition under Art. 226 of the
Consti tution. The High Court rejected the Corporation’s
plea that its activities did not constitute an-industry-,
but remanded the case to the Industrial Court for
det erm ning which of the departments of the Corporation fel
within the definition. ~After remand, the Industrial Court
found all the departnents of the Corporation to constitute
an industry, except five. Against the said award, the
Corporation cane to this Court by special leave. No appea
was, however, preferred by the enpl oyees in respect of the
five departnments @ which were excluded froms.2(14) by the
awar d. The appeal preferred by the Corporation failed and
this Court added that the finding of the Industrial Court
excluding five departnents fromthe definition under s.2(14)
need not be exam ned, since it had not been challenged by
the enpl oyees. That, in substance, is the decision of this
Court.

It would be noticed that the main-argunment which was ' urged
on behalf of the Corporation was that its activities were
regal or governnental in Character, and so, it was entirely
out side the purview of the

(1) [1960] 2 S.C.R 942.
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Berar Act. This argunment was carefully examned. It was
conceded that the regal functions described as primary and
inalienable functions of the State are outside the purview
of the Berar Act and if they are delegated to a Corporation
they would be excluded froms. 2 (14), but the Court held
that these, regal functions nust be confined to legislative
power, adm nistration of |aw and judicial power. That is
how t he broad and main argument urged by the Corporation was
rej ected. Dealing with the work carried on by the severa
departnments of the Corporation, this Court observed that if
a service rendered by an individual or a private person
woul d be an industry, it would equally be an industry in the
hands of a corporation, and it held that if a departnent of
a nmuni cipality di scharges many functions, sone pertaining to
industry as defined in the Act and other non-industria
activities, the predom nant functions of the departnent
shal |l be-the criterion for the purposes of the Act. Anpbngst
the departnents which were then exam ned was the education
departrment under which the corporation |ooked after the
primary education of the citizens withinits limts. In
connection wth this departnent, it was observed that the
service rendered by the departnent could be done by private
persons, and so, the subordinate nenial enployees of the
department came under the definition of enployees and would
be entitled to the benefits of the Act.

Readi ng the judgment as a whole there can be no doubt that
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the question as to whether educational work carried on by
educational institutions |ike the University of Delhi which
have been forned primarily and solely for the purpose of
imparting education anpbunts to an industry wthin the
meani ng of s.2 (14), was not argued before the Court and was
not really raised in that form The main attack against the
award proceeded on the basis that what the
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Corporation was doing through its several departnments was
work which could be regarded as regal or governnental, and
as such, was outside the purview of the Act, and that
argunent was rejected. The other point which is also

relevant is that one of the tests laid down by this Court
was that if a departnment was carrying on predom nantly
industrial activities, the fact that some of its activities
may not be industrial did not matter. Applying the sane
test to the Corporation as a whole, the question was
exam ned and the inclusion of the education department in
the award was upheld. 1t would thus be clear that iif the
test of ‘the character of the predom nant activity of the
institution which was applied to the Corporation is applied
to the University of Delhi, the answer would be plainly
agai nst the respondents. The predom nant activity of the
University of Delhi is outside the Act, because teaching and
teachers connected with it do not cone within its purview,
and so, the mnor and incidental activity carried on by the
subordinate staff which may fall wi thin the purview of the
Act cannot alter  the predom nant” character of t he
institution.

It would be recalled that in the case of the Hospita
Mazdoor Sabha (1), the guestion about educati ona
institutions was deliberately and expressly l'eft open, and
if the said question was intended to be decided in the case
of the Corporation of the City of Nagpur(2), naturally nore
specific argunents would have been urged and the problem
woul d have been exam ned in all its aspects. I ncidentally,
we nay add that the Bench that left the question open in the
case of Hospital Mazdoor Sabha (1) was the same Bench /which
heard the case of the Corporation of the Cty of ‘Nagpur and
the two matters were argued soon after each -other,  though
the judgnent in the first case was delivered on January 29,
1960, and that in the latter case on

(1) [1960] 2 S.C. R 866, 879.

(2) [1960] 2 S.C. R 942.
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February 10, 1960. W are meking these observations with a
view to enphasi ze the fact that the question which has been
raised for our decision in the present appeals was. not
rai sed, nor argued, in the case of the Corporation of the
City of Nagpur and cannot, therefore, be said to have been
decided even incidentally only by reason of the fact that
amongst the departments which were held to have been pro-
perly included in the award was the educati on departnent of
the Corporation. If we had been satisfied that the said
judgrment had. decided this point, we would either have
followed the said decision, or would have referred the
guestion to a | arger Bench

In the result, the appeals are allowed,, the orders passed
by the Industrial Tribunal arc set aside and the petitions
filed by the respondents under s. 33 C (2) of the Act are
di sm ssed. There woul d be no order as to costs.
Appeal s al | owed.
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