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PETI TI ONER
SETH GANGA DHAR

Vs.

RESPONDENT:
SHANKAR LAL & OTHERS

DATE OF JUDGVENT:
15/ 04/ 1958

BENCH

ACT:

Mort gage- Mort gagor’ s right redeem | nstruntent providing that
nortgage shall not be redeemable for eightyfive years-Term
if a clog.on the equity of redenption-Power of Court-Extent-
Applicability-Transfer of Property Act, 1882 (4 of 1882), s.
60.

HEADNOTE:

The rul e agai nst clogs on the equity of redenption enbodied
ins. 60 of the Transfer of-Property Act enpowers the Court
not only to relieve a nortgagor of a bargain whereby in
certain circunstances his right to redeemthe nortgage is
whol Iy taken away, but also where that right is restricted.
The extent of this |atter power i's, however, limted by the
reason that gave riseto it, namely, the unconscionable
nature of the bargain, which, to a court of ~equity, would
afford sufficient ground for relieving the nortgagor of his
burden, and its exercise nust, therefore, depend on | whet her
t he bargain, in the facts —and circunstances of any
particul ar case, was one inposed onthe nortgagor by taking
advantage of his difficult and .inpecunious position at the
time when lie borrowed the noney.

Vernmon v. Bethell, (1762) 2 Eden 110; 28 E©. R -S38 and D
and C. Kreglinger v. New Patagonia Meat and - Cold  Storage
Conpany, Ltd., [1941] A.C. 25, relied on.

Santley v. Wlde, (1913) L. R 41 1. A 84 and Mhammad Sher
Khan v. Seth Swam Dayal, (1912) L. R 49 1. A 60, refer-
red to.

Consequently, in a suit, for redenpti on where the nortgage
deed, by two distinct and i ndependent terns provided that
(1) the nortgage shall not be redeened for eightyfive years
and (2) that it could be redeened only after that period and
within six nonths thereafter, failing which the nortgagor
woul d cease to have any claimon the nortgaged property and
the nortgage deed woul d be deened to be a deed of ~-sale in
favour of the nortgagee, and it was clearly evident fromthe
facts and circumnmstances of the case that the bargain was
quite fair and one as between parties dealing wth each
ot her on an equal footing

Held, that the termproviding for a period of eightyfive
years was not a clog on the equity of redenption, and the
nere length of the period could not by itself lead to an
inference that the bar. gain was in any way oppressive or
unreasonable. The termwas enforceable in law and the suit
for redenption, filed before the expiry of the period was-
prenmat ure

Held, further, that the termthat on the failure of the
nortgagor to redeem within the specified period of six
nont hs, he
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would lose his right to do so and the nortgage deed was to
be deened to be a deed of sale in favour of the nortgagee,
was clearly a clog on the equity of redenption and as such
invalid but its invalidity could not in any way affect the
validity of the other termas to the period of the nortgage,
that stood clearly apart.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 150 of 1954.
Appeal fromthe judgnent and decree dated March 21, 1950, of
the Court of Judicial Conm ssioner at Ajnmer in Cvil First
Appeal No. 13 of 1948, arising out of the judgment and
decree dated March 30, 1948, of the Court of Sub-Judge 1st
Class, Ajmer, inCvil Suit No. I of 1947.

Tarachand Bri jnohan-Lal, for the appellant.

S. S. Deedwani a and K. L. Mehta, for the respondents.

1958. April 15. The Judgnent of the Court was delivered by
SARKAR J.-This appeal ~arises out of a suit for t he
redenpti on of a nortgage dated August 1, 1899. The property
nort gaged was a four-roomed shop with certain appurtenances,
standing on a piece of 1and nmeasuring 5 yards by 15 yards in

Naya Bazar, A mere. The nortgage was created by
Purshottandas who is now dead and was -in favour of
Dhanrupmal, a respondent in this _appeal. The nortgage

instrument stated that the property had been usufructuarily
nortgaged in lieu of Rs. 6,300 of which Rs. 5,750 had been
left wth the nortgagee to redeema prior nortgage on the
sanme and another property. It also provided that on
redenption of the prior nortgage, the possession of ‘the shop
woul d be taken over and retained by the nor t gagee,
Dhanrupmal, who would appropriate its rent in lieu of
i nterest on the nmoney advanced by hi'm and the possession of
the other property covered by the prior nortgage, /'being a
share in a Kachery would be nade over to the nortgagor
Purshottanmdas. The provisions in the nortgage instrument on
whi ch the present dispute turns were in these terns:
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"1 or ny heirs will not be entitled to redeemthe property
for a period of 85 years. After the expiry of 85 years we
shall redeemit within a period of six nonths. |In case we

do not redeemwithin a period of six nonths; then after the
expiry of the stipulated period, 1, nmy heirs, and |ega
representatives shall have no claim over the  nortgaged
property, and the nortgagee shall have no claimto get the
nortgage noney and the lagat (i. e., repairs) expenses /that
nmay be due at the tinme of default. |In such e, case this
very deed will be deenmed to be a sale deed. There will be
no need of executing a fresh sale deed. The expenses | spent
in repairs and new constructions will be paid along with the
nortgage noney at the time of redenption according to
account produced by the nortgagee."

The nort gagee, Dhanrupmal, duly redeened the earlier
nortgage and, went into possession of the shop while
possession of the Kacheri was delivered to the nortgagor
On April 12, 1939, Dhanrupmal assigned his rights under the
nortgage to Mtilal who died |ater, and whose estate is now
represented by his sons, who are the other respondents in
this appeal. "The estate of Purshottandas, the origina
nortgagor, is now represented by his son, the appellant.

On January 2, 1947, the appellant filed the suit in the
Court of the Sub-Judge, A nere, against the respondents.
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The suit was contested by the sons of Mdotilal, the assignee
of the nortgage, who are the only respondents appearing in
this appeal and whom we shall hence, hereafter refer to as
the respondents. They said that the suit was premature as
under the nortgage contract there was no right of redenption
for eighty five years after the date of the nortgage, that
is to say, till August 1, 1984. The |learned Sub-Judge,
purporting to follow a decision of the Judicial Comms-
sioner, Ajmere, to whom he was subordinate, held that the
provi sion postponing redenption for eightyfive years was
invalid as it anpbunted to a clog on the equity of
redenption. He, therefore, passed a prelimnary decree for
redenption. On appeal, the |earned Judicial Conmm ssioner
Ajmere, held, that the decision

512

whi ch t he Sub- Judge had - purported to follow was,
di stingui shable. He exam ned a |arge nunber of cases on the
subj ect and came to-the conclusion that the provision in
guestion /did  not ~ampbunt to a clog on the equity of
redenmption. He, therefore, allowed the appeal and dism ssed
the appellant’s suit. Fromthis decision the appeal to this
Court ari ses.

It is admitted that the case is governed by the Transfer of
Property Act. Under s. 60 of that Act, at any tinme after
the principal nobney has becone due, the nortgagor has a
right on paynment or tender of the nortgage noney to require
the nortgagee to reconvey the nortgage property to him The
right conferred by this section has been called the right to
redeem and the appell ant sought to enforce this right by his

suit. Under this section, however, that  right can be
exercised only after the nortgage noney has becone due. In
Bakht awai - Begum v. Husai ni Khanam (1), al so the sane vVview

was expressed in these words:

" Odinarily, and in the absence of a special condition
entitling the nortgagor to redeemduring the termfor which
the nortgage is created, the right of redenmption can only
arise on the expiration of the specified period. "

Now, in the present case the termof the nortgage i's eighty-
five years and there is no stipulation entitling the
nortgagor to redeemduring that term ~That term has not yet
expired. The respondents, therefore, contend that the suit
is premature and liable to be dism ssed.

The appellant’s answer to this contention is that the
covenant creating the long termof eightyfive years for the
nortgage, taken along with the provision that the nortgagor
nmust redeemwithin a period of six nonths thereafter or not

at all and the other ternms of the nortgage and also the
circunstances of the case, is really a clog on the equity of
redenmption and is therefore invalid. He contends that, in

the result the nortgage noney had been due all al ong and the
suit was not premature.
(1) (21913) L.R 41 1.A 84, 89.

513
The rul e agai nst clogs on the equity of redenption is that,
a nortgage shall always be redeemable and a nortgagor’s
right to redeemshall neither be taken away nor be Ilimted
by any contract between the parties. The principle behind
the rule was expressed by Lindley M R in Santley v. WIde
(1) in these words:
" The principle is this: a nortgage is a conveyance of |and
or an assignnment of chattles as a security for the paynent
of a debt or the discharge of some other obligation for
which it is given. This is the idea of a nortgage: and the
security is redeemable on the paynment or discharge of such
debt or obligation, any provision to t he contrary
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not wi t hst andi ng. That, in nmy opinion, is the |aw Any
provision inserted to prevent redenption on paynent or
performance of the debt or obligation for which the security
was given is what is neant by a clog or fetter on the
equity of redenption and is therefore void. It follows from
this, that "once a nortgage al ways a nortgage "

The right of redenption, therefore, cannot be taken away.
The Courts will ignore any contract the effect of which is
to deprive the nortgagor of his right to redeem the
nortoage. One thing, therefore, is clear, nanely, that the
term in the nortgage contract, that on the failure of the
nortgagor to redeemthe nortgage within the specified period
of six nonths the nortgagor will have no claim over the
nort gaged property, and the nortgage deed will be deened to
be a deed of sale in favour of the nortgagee, cannot be
sust ai ned. It plai nly  takes away al t oget her, t he
nortgagor’'s right to redeemthe nortgage after the specified
peri od. This is not permssible, for * once a nortgage
al ways' a nortgage " and therefore always redeenable. The
sane result also follows froms. 60 of the Transfer of
Property Act. ~So it was said i n Mohammad Sher Khan v. Seth
Swam Dayal (2)

"An anonal ous nortgage enabling a nortgagee after a | apse of
time and in the absence of redenption to enter and take the
rents in satisfactionof the interest. would be perfectly
valid if it did not also hinder an

(1) [1899] 2 Ch, 474.

(2) (1921) L.R 49 1,A 60, 65.
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existing right to redeem But it is this that the present
nortgage undoubtedly purports to effect. It s expressly

stated to be for five years, and after that,period the
princi pal noney became payable. This, under s. 60 of the
Transfer of Property Act, is the event on which the
nortgagor had a right on paynent of the nortgage noney to
redeem

The section is unqualified inits terns, and contains no
savi ng provision as other sections do in favour of ‘contracts
to the contrary. Their |ordships therefore see no
sufficient reason for withholding fromthe wrds of the
section their full force and effect. "

Under the section, once '"the right to redeemhas. arisen it
cannot be taken away. The nortgagor’s right to redeem nust
be deened to continue even after the period of six nonths
has expired and the attenpt to confine that right to  that
period nust fail. The termin the nortgage instrunent
providing that the nortgage can be redeened only within the

six nonths and not thereafter nust be held period of to be
invalid and ignored. The |earned Judicial Conm ssioner took
the sanme view and this has not been challenged in/ this
appeal on behal f of the respondents.

Wth this termhowever this case is not really con cerned.
Learned advocate for the appellant directed his attack on
the termin the instrument of nortgage that it will not  be
redeenable for eighty five years. He contended that this
termanounts to a clog on the equity of redenption. W w sh
to observe here that the | earned advocate did not contend
that the invalidity, as we have earlier held, of the term
taking away the right to redeemthe nortgage after the
peri od of six nmonths makes the termfixing the period of the
nortgage at eighty five years invalid. This latter term
stands quite apart. It only fixes the time when the
principal sumis to become due, that is, when the right to
redeemwi || accrue and has, therefore, nothing to do with a
term which provides when that right will be |lost. The
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invalidity of one does not nake the other also invalid.

The termproviding that the right to redeemw || arise after
ei ghtyfive years does not, of course, take

515

away the nortgagor’'s right to redeemand is not, therefore,
in that sense, a clog on the equity of redenption. 1t does,
however prevent accrual of the right to redeem for the
period nentioned. 1Is it then, in so far as it prevents the
right to redeemfromaccruing for atinme, a clog ?

As we have already said, the right to redeem does not arise

till the principal noney becomes due. Wen the principa
sum is to become due nust of course depend on the contract
between the parties. |In the present case the parties have

agreed that the right to redeemwi |l arise eightyfive years
after the date of the nortgage, that is to say, the
princi pal noney will then become due. The appellant says
that he should be relieved fromthis bargain that he has
made. This is the contention that has to be exam ned.

The rul e agai nst clogs on the equity of redenption no doubt
i nvol ves " that the Courts have the power to relieve a party

fromhis bar 'gain. |If hehas agreed to forfeit wholly his
right to redeemin certain circunstances, that agreenent
will be avoided. But the Courts have gone beyond this.

They have al so relieved nortgagors from bargai ns whereby the
right to redeem has not been taken away but restricted. The
guestion is the termnow under consideration such that a
Court will exercise its power to grant relief against it *?

That depends on the extent of this power. It is a power
evolved in the early English Courts of Equity for a specia
reason. Al through the ages the reason has remained
constant and the Court’s power is therefore linmted by that
reason. The extent of this power has, therefore, to be
ascertained by having regard to its origin. It wll be

enough for this purpose to refer to two authorities on this
guesti on.

In a very early case, nanely, Vernon v. Bethell Earl of
Northington L. C said,

" This court, as a court of conscience, is very jeal ous of
persons taking securities for a loan, and converting such
securities into purchases. And therefore | take it to be an
established rule, that a nortgagee can never provide at the
time of naking the

(1) (1762) 2 Eden 110, 113; 28 E.R 838, 839.
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loan for any event or condition on which the  equity of
redenpti on shall be discharged, and the conveyance absol ute.
And there is great reason and justice in this rule, for
necessitous nen are not, truly speaking, free nen, but, to
answer a present exigency, will submit to any terns that the
crafty nay inpose upon them "

In conparatively recent times Viscount Hal dane L. C.repeated
the same view when he said in G and C. Kreglinger v. New
Pat agonia Meat and Cold Storage Company Ltd. (1):  This
jurisdiction was nmerely a special application of a nore
general power to relieve against penalties and to could them
into nere securities. The case of the common | aw nortgage
of land was indeed a gross one. The |land was conveyed to
the creditor wupon the condition that if the noney he had
advanced to the feoffor was repaid on a date and at a place
naned, the fee sinple would revest in the latter, but that
if the condition was not strictly and literally fulfilled he
should | ose the land forever. Wat nade the hardship on the
debtor a glaring one was that the debt still renai ned unpaid
and coul d be recovered fromthe feoffor notw thstandi ng that
he had actually forfeited the land to the nortgagee.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

Equity, therefore, at an early date began to relieve against
what was virtually a penalty by conpelling the creditor to
use his legal title as a nmere security.
My Lords, this was the origin of the jurisdiction which we
are now considering, and it is inmportant to bear that origin
in mnd. For the end to acconplish which the jurisdiction
has been evol ved ought to govern and limt its exercise by
equity judges. That end has always been to ascertain, by
patrol evidence if need be, the real nature and substance of
the transaction, and if it turned out to be in truth one of
nortgage sinply, to place it on that footing. It was, in
ordi nary cases, only where there was conduct which the Court
of Chancery regarded as unconscientious that it interfered
with freedom of contract. The |ending of nbney, on nortgage
or otherw se, was | ooked
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on with suspicion, and the court was on the alert to
di scover want _of conscience in the terns inposed by
| enders. "
The reasonthen justifying the Court’s power to relieve a
nortgagor - from the effects of his bargainis its want of
consci ence. Putting it in more famliar |anguage the
Court’s jurisdiction to relieve a nortgagor fromhis bargain
depends on whether it was obtained by taking advantage of
any difficulty or enbarrassnent that he might have been in
when he borrowed the nbneys on the -nortgage. Was the
nort gagor oppressed ? WAs he inposed upon ? If he was, then
he may be entitled to relief.
W then have to see if there was anything unconscionable in
the agreenment that the nortgage would not be redeened for
ei ghtyfive years. Is-it oppressive ? Was he forced to
agree to it because of his difficulties? Now this question
is essentially one of fact and has to be decided on the
circunst ances of each case. It would be wholly unprofitable
in enquiring into this question to exam ne the |arge nunber
of reported cases on the subject, for each turns on its own
facts.
First then, does the Iength of thetermand in this case it
is long enough being eightyfive years-itself lead to the
conclusion that it was an oppressive term? In our view, it
does not do so. It is not necessary for us to go-so far _as
to say that the length of the termof the nortgage can never
by itself show that the bargain was oppressive. W do not
desire to say anything on that question in this case. We
think it enough to say that we have nothing here to  show
that the length of the termwas in any way  di s-advant agous

to the nortgagor. It is quite conceivable that it was to
hi s advant age. The suit for redenption was brought . over
forty-seven years after the date of the nortgage. It ~ seens

to wus inpossible that if the termwas oppressive, that was
not realised much earlier and the suit brought “within a
short time of the nortgage. The | ear ned Judi ci a
Conmi ssioner felt that the respondents’ contention that the
suit had been brought as the price of |anded property had
gone up after the war, was

66
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justified. W are not prepared to say that he was wong in
this view W cannot also ignore, as appears froma |arge
nunber of reported decisions, that it is not unconmon in
various parts of India to have long term nortgages. Then we
find that the property was subject to a prior nortgage. We
are not aware what the termof that nortgage was’ But we
find that nortgage included another property which becane
freed from it as a result of the nmortgage in suit. Thi s
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woul d show that the nortgagee under this nortgage Was not
putting any pressure on the nortgagor. That concl usion al so
recei ves support fromthe fact that the nortgage noney under
the present nortgage was nore than that under the earlier
nortgage but the nortgagee in the present case was satisfied
with a smaller security. Again, no conplaint is nade that
the interest charged, which was to be neasured by the rent
of the property, was in any nanner high. Al these, to our
mnd, indicate that the nortgagee had not taken any unfair
advantage of his position as the lender, nor that the
nort gagor was under any financial enbarrassment.

It is said that the nortgage instrunent itself indicates
that the bargain is hard, for, while the nobrtgagor cannot
redeem for eighty-five years, the nortgagee is free to
demand paynment of his dues at any time he likes' This
contention is plainly fallacious. ; There is nothing in the
nortgage instrument permtting the nortgagee to demand any
noney, and it is well settled that the nortgagee’'s right to
enforce the nortgage and the nortgagor’s right to redeemare
co- ext ensi ve.

Then it is said that under the deed the nortgagee can spend
any anmount on repairs to the nortgage property and in
putting up new constructions there- and the nortgagor could

only redeem after paying the expenses for these. W are
unable to agree that such is the effect of the nortgage
i nstrument. We cannot |ose sight of the fact that the
nortgaged shop and the area of the land on which it stood
were very small. It was not possibleto spend a large. sum
on repairs or construction there. Furt hernore, having

agreed to 85 years as the termof the nortgage, the parties
nmust
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have imagined that during this long period repairs and
constructions would becone necessary. It is only such

necessary repairs as are contenplated by the instrument and
we do not consider that it is hard on the nortgagor to have
to pay for such repairs and construction when he redeens the
property and gets the benefit of the repairs and
construction. Neither do we think that there is anything in
the contention that under the document the nortgagor was
bound to accept whatever was shown in the nortgagee’s
account as having been spent on the repairs and con-

struction. That is not, in our view, the effect of the
rel evant clause which reads, " The expenses spent in repairs
and new constructions will be paid...... according to the
account produced by the nortgagee. " Al that it neans is
t hat in claimng noneys on account of repairs and
construction the nortgagee wll have to show from his
account that he spent these nopneys. It is really a
safeguard for the nortgagor. It was also said that all the
terms in the deed were for the benefit of the nortgagee and
that showed that the bargain was a hard one. W 'do not
think that all the terns were for the benefit of the

nort gagee, or that what there was in the instrument was for
his benefit and indicated that the nortgagee had forced a
hard bargain on the nortgagor. W have earlier said howthe
bargain appears to us to have been fair and one as between
parties dealing with each other on equal footing.

W have no evidence in this case of the circunstances
existing at the date of the nortgage as to the pecuniary
condition of the nortgagor or as to anything else from which
we nmy conme to the conclusion that the nortgagee had taken
advantage of the difficulties of the nortgagor and inposed a
hard bargain on him It was said that the fact that the
property was subject to a prior nortgage at the date of the
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nortgage in suit indicates the inpecunious position of the
nort gagor . W are unable to agree with this contention

Every debtor is not necessarily inpecunious. The nortgagor
certainly derived this advantage fromthat nortgage that he
was able to free fromthe earlier nortgage the kacheri and
he has been in enjoynent of it ever since.

520

That, to our mind, indicates that the bargain had been
freely nade, There was nothing else to which our attention
was directed as showing that the bargain was hard. We,
therefore, think that the bargain was a reasonable one and
the eighty-five years term of the nortgage should be
enforced. W then conme to the conclusion that the suit was
premature and’ nust fail

In the result we disnmiss this appeal with costs.

Appeal di smi ssed




