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ACT:

Travelling Al owances Rules (Financial Handbook Vol une
IIl-Rule 20.(1)-Interpretation of.

GO No. 4197 R/'VI11A-500(146) 68 Interpretation
Government nust pay expenses of material’ defence witnesses.

Nat ural Justice-Asking delinquent officer to deposit
expenses of rmaterial defence witnesses-Violates principles
of natural justice.

HEADNOTE

In a departmental inquiry conducted by the second
respondent U.P. Adm nistrative Tribunal into certain charges
| evel | ed against the appellant  a Deputy Superintendent of
Police, the Tribunal dismissed the application of the
appel lant praying for sumoning 8 wtnesses  for  being
examined in his defence. The Tribunal relied wupon rule
20A(1) of the Travelling Al l onances Rules (Financial
Handbook Volume 111) and observed that the appellant had to
deposit the expenses of the witnesses, who were private
person, if he wanted to have them exanmined in his defence
within a specified time. The appellant did not deposit the
amount and the w tnesses were not summoned. Pursuant to the
finding of the Tribunal the appellant was renmoved from
service. The appellant filed a wit petitionin H gh Court
contending that in view of GO . No. 4197 R VIII A/ 500(146) 68
travelling allowance and diet noney of wtnesses to be
exam ned before the Tribunal nust have been paid- by the
State Governnent but he was asked to deposit a sumof Rs.
900 for the wtnesses being sumpned and this was in
violation of the relevant provision relating to conduct of
proceedi ng before the Tribunal. The H gh Court dism ssed the
wit petition inlimne. 1In this appeal the question was
whet her on this account there was non-conpliance with the
principles of natural justice.,

Al'l owi ng the appeal
N

HELD: There is no conpliance with the principles of
natural justice in this case. [251(C

Rul e 20A(1) of the Travelling Allowances Rul es
(Fi nanci al Handbook Volune I11) is not quite clear, for it
does not say who should bear the expenses initially or
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whet her the reference to be nade by the inquiring authority
under clause (c) should be nmde before or after the
exam nation of the witnesses. Cause (b) of this sub-rule
seenms to have been consi dered

245

satisfied in the present case as the Tribunal had decided to
sunmmon the wtnesses provided the ambunt was deposited by
the appellant as directed. [249B-C]

G O No. 4191 R VIIIA-500(146) which was evidently
intended to clarify Rule 20A of the Travelling Rul es makes
it clear that responsibility for payment of travelling
al l owance to defence w.tnesses produced in departnenta
inquiry conducted wunder s. 7 of the Police Act is of the
CGovernment and that if a witness has been permitted to be
produced in defence it is not open to the inquiry officer to
lay down a condition that his travelling expenses should be
first deposited by the delinquent officer before the w tness
i s exam ned. [250G H]

In the present case, the Tribunal has considered the
witnesses to be material but has insisted on the appellant
depositing initially a sum of Rs. 900 for the travelling
expense and daily allowance of the wtnesses wth an
obligation to nake good any shortfall in those allowances
and loss of professional income of the wtnesses. The
respondent-State did not contend that this G O . does not
apply to the case of the appellant. Mreover, the appell ant
was under suspension from 11-12-1967 and there is nothing on
record to show that he was financially sound and in a
position to deposit the sumof Rs. 900 and pay any further
amount which nmay be required to next any shortfall in the
travelling and daily allowances and the | oss of professiona
incone of the 8 nore w tnesses whom he wanted to be exam ned
on his side. The failure to cause the production of those
wi t nesses at the expense of the CGovernment night have caused
prejudice to the appellant for it cannot be predicated what
conclusion the Tribunal would have reached in regard to
charges 1 to 3 if the evidence of those w tnesses was
avai l able for its consideration. [250H 251 A-(C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1234 of
1977.

Fromthe Judgnent and Order dated 19.8.74 of Allahabad
H gh Court in Cvil Wit Petition No. 4827 of 1974

R K. Garg and Shakeel Ahmed Syed for the appellant.

Prithviraj, Ms. S. Dikshit, S. K Kulshreshta and P
M shra for the respondents .

The Judgrment of the Court was delivered by

VARADARAJAN, J. This appeal by special ‘leave is
directed against an order of a Division Bench of the
Al | ahabad High Court dated 19.8.1974 dismssing in limne
M scel | aneous Wit Petition No. 4827 of 1974 which had been
filed by the appellant for quashing the
246
first respondent’s order dated 3.5.1974 renmoving himfrom
service pursuant to the finding of the second respondent,
U P. Adm nistrative Tribunal, Lucknow dated 10.7.1972 that
the appellant was guilty of three of the four charges framed
against him The appellant was enployed as a Deputy
Superintendent of Police at Pilibhit at the relevant tine.
The fourth charge of which the appellant 'has been
exonerated was that he had transferred his Vespa Scooter
bearing Registration No. UPI-9117 and valued at nore than
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Rs. 500/- to One Lal Mbhd. wi thout obtaining the previous
sanction of the appropriate authority and he thereby.
contravened Rule 24(2) of the U P. Government Servants’
Conduct Rules, 1956. The appellant’s defence was that the
transfer was effected through a reputed deal er and therefore
previous sanction of the appropriate authority was not
necessary. The Tribunal found that the transaction of sale
of the scooter by the appellant to Lal Mhd was effected
through Ms. Anand Agencies, autonmpbile engineers and
reputed dealers in scooters and therefore there was
sufficient conpliance with Rule 24(2).

Charges 1 to 3 were nore serious ones. The substance of
the first charge was that the appellant while posted as
Deputy Superintendent of Police at Pilibhit was granted 30
days |l eave with effect from 11.11.1967 and had to resune his
duties on 10.12.1967 but failed to resune his duties and
absented hinself without previoous permssion or intimation
to the Superintendent of Public and wthout good or
sufficient cause. He failed to report about his whereabouts
until an _application was nmade by him on 24.4.1968 for
ext ension-of the | eave. The appellant’s defence was that he
suffered froman attack of a nental disease, nelancholia and
was under the treatnment of Dr. Mikerji at Calcutta from
1.12.1967 to 20.4.1968 and he has informed about his sudden
illness and had applied for extension of the |eave directly
and also through his wfe and he had  furnished his | eave
address when he proceeded on 30 days leave. The substance of
the second charge was that whil e applying for extension of
| eave on 20.4.1968 he attenpted to wllfully deceive the
I nspector Ceneral of Police by attenpting to. make him
believe that he had been ill from1.12.1967 to 20.4.1968 and
was under treatnment of a doctor at Calcutta although in fact
he had been to Pakistan during the period and had obtained a
medi cal certificate through deceitful and fraudul ent’ neans.
The defence of the appellant was one of denial. He
reiterated that he was wunder treatnent of Dr. Mikerji at
Calcutta from 1.12.1967 to 20.4.1968 and contended that in
t hat
247
period he was treated by Dr. Das at Howah from 10.1.1968 to
30.1.1968 for injuries to his nose. The substance of the
third charge was that after having proceeded on | eave with
effect from 11.11.1967 he wunauthorisedly and unlawfully
visited Karachi in Pakistan some-tinme between 22.11.1967 and
20.4.1968 without any valid passport or travel docunment and
the he by contravened s. 3 of the Passport Act, 1967. The
appel | ant denied the charge and contended that he had never
visited Karachi and had been suffering from nel ancholia and
treated by Dr. Mikerji at Calcutta

A nunber of witnesses for the departnent and sone
wi tnesses tor the defence were exani ned before the Tribuna
which a after considering the oral and docunentary evi dence
found charges 1 to 3 against the appellant. One ' Harish
Kumar, Superintendent of Police who was appointed as  an
assessor in the inquiry conduct before the Tribunal agreed
with the findings of the Tribunal. Subsequently, the
Tri bunal submitted copies of its findings to the Governnent
with its recomrendation that the appellant may be di smi ssed
fromservice. The Governor accepted the Tribunal’s findings,
took a tentative decision to dismss the appellant from
service; and issued a second show cause notice dated
29.9.1972 to him The appellant submtted his interimreply
and final reply on 19.11.1972 and 31 3.1973 respectively.
After considering the appellant’s replies the Governor
agreed with the Tribunal that the charges 1 to 3 are fully
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est abl i shed agai nst the appellant and ordered his renoval
fromservice by the order dated 1.8.1974.

The appell ant challenged his renmpoval from service in
WP. No. 4827 of 1974 which was dismissed in limne by a
Di vision Bench of the Allahabad H gh Court. Hence this
appeal by special |eave.

This appeal deserves to be allowed on a short point
whi ch unfortunately has not been noticed by the |[earned
Judges of the H gh Court before dismissing the wit petition
in limne. The appellant had prayed for summoning 8
wi tnesses for being examined in his defence by filing an
application dated 17.1.1972 for that purpose. The Tribuna
di sm ssed that application on 19.1.1972 on the ground that
it had already taken into consideration the relevant rules
in the Financial Code Volune IIl and that it does not
consider it necessary to revise its views. The Tribuna
observed in that order ~that the appellant has to bear the
expenses of the witnesses who are private persons if he
want ed t o have them exam ned in his
248
def ence. He was, however, given one week’'s tinme to deposit a
sumof Rs.900 initially by way of travelling and daily
al  owances for the w tnesses as well as compensation for the
| oss of their professional incone and he was ordered to make
good any shortfall. The appellant had not deposited that
amount and the witnesses had not been sunmoned for being
examined in his defence. The question for consideration is
whet her on this account there is non-conpliance with the
principles of natural justice.

The Tribunal has relied upon Rule 20A of the Travelling
Al l onances Rul es (Financial Handbook Volume |I1) in nmaking
the above order. Sub-rule | of that Rule reads thus:

"20A. (13 Persons, who, not being servants of the
Governnent, are called as wtnesses in a departmental
inquiry either by the authority conducting the inquiry
or on behalf of the government servant whose conduct is
under inquiry, shall receive the sane travelling
al l owance and diet nbney as are admissible to non-
of ficial wi tnesses summoned in criminal cases, provided
that in the case of such persons who are called on
behal f of the governnent servant whose conduct is under
inquiry, the paynment of travelling allowance and di et
noney shall be subject to the follow ng principles:

(a) travelling allowances may be Paid to w tnesses

sunmoned in the event of the governnent servant

concerned cl earing hinself;

(b) such allowances will be paid only in respect

of wi tnesses whose evidence is considered of

material value by the authority conducting the

i nquiry; and

(c) in exceptional cases the authority conducting

the & inquiry may, on grounds to be recorded,

recormend to the Government that the principles
| aid down above be departed fromow ng to specia

reasons. In such cases it wll be for the
Gover nirent to deci de, after t aki ng into
consideration all the circunstances of the case,
whet her the recomrendation should be accepted or
not .

The authority, conducting the inquiry shal
determ ne the «class of each witness for the purpose of
cal cul ating travel -

249
ling allowance and diet noney under the scale
prescribed for witnesses in crimnal case."
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This sub-rule is not quite clear, for it does not say
who should bear the expenses initially or whether the
inference to be made by the inquiring authority under class
(c) should be nade before or 1 after the examination of the
wi tnesses. Clause (b) of this sub-rule seens to have been
consi dered satisfied in the present case as the Tribunal had
decided to sumon the w tnesses provided the anount was
deposited by the appellant as directed. The appellant has
contended in para 31 of his wit petition that in view of
GO No. 4197 RVIIIA500 (146)/68 travelling all owance and
diet money of witnesses to be exam ned before the Tribuna
nmust have been paid by the State Governnent but he was asked
to deposit a sumof Rs.900 for the wi tnesses being sumoned
and this is in violation of the relevant provision relating
to conduct of proceedings before the Tribunal. The said G O
mar ked Annexure-11 to the writ petition relates to one Kunh
Ram and was evidently . intended to clarify. Rule 20A of the
Traveling Rules and it reads thus:

"I n-continuation of ~GO No. 1371-1/ViIl 2000
(10/'61, dt. July 3, 1961)- | amdirected to say that in
t he speci-al appeal the appellant had contended that the
additional S.P. Agra had asked him to deposit the
expenses for T.A etc. of defence w tnesses before he
sumoned them The position in this connection has been
exam ned by the Govt and is being clarified here. Under
para 490(5) of the police regulations the S.P. has to
deci de whether ' he should refuse to summon a , w tness
whose evi dence 'he does not consider material to the
i ssue. The witnesses who are accepted by the S.P. for
bei ng produced in defence can be either summoned by him
or allowed to be produced by the party charged, So far
as the question of paynent of expenses for the journey
by a defence witness is concerned it is not nateria
when once a witness is permtted to be produced whether
he is sumoned officially “or is called by the party
charged hinself. The responsibility for paynent of
travel ling expenses to the (defence w tnesses produced
during departnmental trial conducted under section 7 of
the Police Act is of the Governnent. Thus if a witness
has been permitted to be produced in defence, it is not
open to the inquiring officer to lay down a condition
that this travelling expenses shoul d be first deposited

250

before he is summoned. However, no expenses are to be

paid for persons who are not pernitted to be produced

i n defence.

The position with regard to the paynent of
travelling expenses to the defence wtnesses is as
fol | ows:

(i) Govt. servants who appear as defence witnesses to
gi ve evidence of the facts which coneto their
know edge in their official capacity are governed
by Rule 59(1) of the Financial Handbook Vol une 11
for the purpose of travelling all owance;

(ii) As regards govt. servants who appear as w tnesses
to facts which have cone to their know edge in the
private capacity and appear as private individuals
the position under rule 59(2) of Financia
Handbook Volune 111 is that they are entitled to
receive their actual travelling expenses fromthe
Court and as suck they will get T.A on an ad hoc
basis and as on tour. Thus if he is a GCovt.
servant travelling in a train..... as an ordinary
passenger and has to bear witness to that in his
private capacity he should be paid T.A as on
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tour. The Meharrirs of the Police Stations
bringing records which they nmaintain at P.S.s. in
their official capacity will be governed by class
(1) above.

(iii) Non-of ficial wtnesses called or allowed to be
produced by the S.P. will get T.A under rule 20A
of Financi al Handbook Volunme II1I."

This GO . nmakes it clear that responsibility for
paynment of travelling allowance to defence witnesses
produced in departnental inquiry conducted under s. 7 of the
Police Act is of the Governnent and that if a wi tness has
been permitted to be produced in defence it is not open to
the inquiry officer to lay down a condition that his
travelling expenses should be first deposited by the
del i nquent officer before the wtness is examned. In the
present case, the Tribunal has considered the witnesses to
be material but has insisted on the appellant depositing
initially-a sumof Rs. 900 for the travelling expense and
daily all owances of ‘the witnesses with an obligation to make
good any shortfall in those allowances and [|oss of
prof essi onal income of the wtnesses. M. Prithvi Raj,
Seni or Counsel appearing
251
for the respondent-State did not contend that this G O does
not A apply to the case of the appellant.. Mreover, the
appel  ant was under 'suspension from 11.12. 1967 and there is
nothing on record to show that he was financially sound and
ina position to 'deposit the sumof Rs.900 and pay any
further amount which may be required to neet any shortfal
inthe travelling and daily allowances and the |oss of
prof essi onal income of the 8 nore w tnesses whom he wanted -
to be examined on his side. The failure to cause the
production of - those wtnesses at the -expense, of the
CGovernment might have caused prejudice to the appellant for
it cannot be predicated what conclusion the Tribunal would
have reached in regard to charges 1 to 3 if the evidence of
those witnesses was available for its consideration. W
are, therefore, of the opinion that there is no conpliance
with the principles of natural justice in this case. The
appeal has to be allowed on this short ground and it is
accordingly allowed. The finding of the Tribunal that the
appellant is qguilty of charges | to 3 and the consequent
order of the Government/ Governor renoving the appellant from
service are quashed. The matter is remtted to the Tribuna
for fresh disposal after sunmmpning at governnent expense
such of the material wi tnesses as the appellant may wish to
be examined in his defence. The appellant shall be entitled
to costs quantified at Rs. 2,000. It is needless to say. that
the appellant would be entitled to subsistence allowances
from the date of his renpval from service until the
proceedi ngs taken against him terminate and final order is
passed. This shall be paid in six weeks.

H S K Appeal all owed
252




