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ARl JI T' PASAYAT, J.

Appel lants call in question legality of the judgnent
rendered by a Division Bench of the Bonmbay Hi gh Court
hol di ng that the respondent - no.l1 (hereinafter referred to as
the "enployee’) was to be reinstated in the post in which he
was appointed with/continuity of service with back wages.

It was further held that he was not entitled to pronotion as
he did not belong to Schedul ed Tri be.

The background facts sans unnecessary details are as
fol | ows:

The respondent joined the services of the appellant
no. 1- Bank on 15.10. 1976 under the reserved category of
Schedul ed Tribe. He was on probation for-a period of six

nmont hs and thereafter his services came to be confirned. In
1984 he was pronoted in the reserved category to the post of
Juni or Managenent Scale |I. He was asked to submit fresh

caste certificate in the revised formas he was pronoted in
the reserved category. His caste certificate was referred
to the Committee For Scrutiny And Verification O Tribe

Cl ains, Pune Division, Pune (in short the ’Scrutiny
Conmittee’) for verification on 13th June, 1987. The
Scrutiny Commttee invalidated the caste certificate by
order dated 18th July, 1987. The same was chal |l enged
before the High Court in Wit Petition no.3680/1994. The
matter was renmanded to the Scrutiny Committee for fresh
hearing. Again by order dated 17th June, 1995 the Scrutiny
Conmittee invalidated the caste certificate. The matter was
again remanded by the High Court by order dated 7th

August, 1996. The Scrutiny Conmittee by order dated 24th
Decenber, 1998 invalidated the caste certificate. “The said
order was chall enged before the Bonbay H gh Court by filing
wit petition which was withdrawn with liberty to file fresh
wit petition. Another wit petition was filed which was
di sposed of by order dated 12th April, 2001. It was

prayed that enquiry proceedings were initiated by the

enpl oyer, and if any adverse decision is given by the
Enquiry O ficer or his services are affected by any order
passed by the disciplinary authority on the basis of the
finding of the Enquiry O ficer, liberty may be granted to
challenge the legality of the order of the Scrutiny
Conmittee and the disciplinary proceedings. The prayer was
accepted and the wit petition was dism ssed as withdrawn
granting opportunity as afore-noted. The Enquiry O ficer
submitted report holding that the charges were proved and
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the disciplinary authority after issuing show cause notice
term nated the services of respondent no.1-enpl oyee by order
dated 28th February, 2002. The said order of term nation

was chal | enged before the Bonmbay High Court primarily on the
ground that the proceedings for verification of the caste
certificate were not initiated within reasonabl e peri od.

The High Court found substance in such plea. It was noted
that though respondent no. 1-enpl oyee joined the services of
the Bank in 1976, the reference was made in the year 1987.

It was held that the period was not reasonable for
initiation of proceedings. The H gh Court accordingly held
that the proceedings were not initiated validly. Having held
so, it was further held that respondent no. 1l-enpl oyee does
not belong to Schedul ed Tribe and, therefore, was not
entitled to pronotion in the next higher rank. Direction
was given to reinstate in the post he was appointed with
continuity of service with back wages.

Learned counsel for the appellants submitted that the
vi ew taken by the Hi gh Court is clearly erroneous. The High
Court has not interfered with the invalidation order of the
Scrutiny Committee. The conclusions of the Hi gh Court are
contrary in ternms. On-one hand, it has been held that the
reference was not nade within reasonable time. On the other
hand, it has been heldthat respondent no.1 did not bel ong
to Schedul ed Tribe. /This conclusion obviously is based on
the order of invalidation passed by the Scrutiny Committee.
When an action is founded on fraud the question of any
reasonabl e period for \initiationof action is clearly
imaterial. By granting protection of the respondent no. 1-
enpl oyee the H gh Court has in essence nullified the object
for which scrutiny of the caste claimis made and the
purpose for which reservation has been nade for Schedul ed
Caste and the Schedul ed Tri bes.

Per contra, |earned counsel for respondent no. 1-
enpl oyee submtted that the H gh Court has taken equitable
view. Reference was made to a deci sion of the Constitution
Bench of this Court in State of Maharashtra v. M1ind and
O's. (2001(1) SCC 4); nore particularly para 38 thereof
whi ch did not disturb the adnm ssions whi ch had becone final
but it was held that in future no benefit in the status of
Schedul ed Tri be was to be conferred.

In Kumari Madhuri Patil and Anr. v.-Additiona
Comm ssi oner, Tribal Devel opment and Ors. (1994 (6) SCC 241)
the object for granting certain benefits to persons
bel ongi ng to Schedul ed Caste and Schedul ed Tri be and the
approach to be adopted in matters where benefits are
fraudul ently obtai ned was highlighted. At para 13 of the
judgrment it was, inter alia, noted as foll ows:

"13. The adm ssion wongly gai ned or
appoi nt ment wongly obtai ned on the basis of
fal se social status certificate necessarily
has the effect of depriving the genuine
Schedul ed Castes or Schedul ed Tri bes or OBC
candi dates as enjoined in the Constitution of
the benefits conferred on them by the
Constitution. The genui ne candi dates are al so
deni ed adm ssion to educational institutions
or appointnents to office or posts under a
State for want of social status certificate.
The ineligible or spurious persons who

fal sely gained entry resort to dilatory
tactics and create hurdles in conpletion of
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the inquiries by the Scrutiny Commttee. It
is true that the applications for adm ssion
to educational institutions are generally
made by a parent, since on that date many a
time the student may be a minor. It is the
parent or the guardi an who may play fraud
claimng fal se status certificate. It is,
therefore, necessary that the certificates
i ssued are scrutinised at the earliest and
wi th ut nost expedition and pronptitude. For
that purpose, it is necessary to streamnine
the procedure for the issuance of socia
status certificates, their scrutiny and their
approval, which may be the follow ng:

1. The application for grant of

soci al status certificate shall be

made to the Revenue Sub-Divi siona

O ficer and Deputy Collector or

Deputy Comm ssi onerand the

certificate shall be issued by such

of ficer ratherthan at the O ficer

Tal uk or Mandal |evel.

2. The parent, guardian or the

candi date, as the case may be, shal

file an affidavit duly sworn and

attested by a conpetent gazetted

of ficer or non-gazetted officer with
particul ars of castes and sub-castes,
tribe, tribal conmunity, parts or

groups of tribes or triba

conmunities, the place fromwhich he
originally hails fromand ot her
particulars as may be prescribed by

the Directorate concerned.

3. Application for verification of

the caste certificate by the Scrutiny
Committee shall be filed at |east (six

nont hs in advance before seeking

admi ssion into educationa

institution or an appointnment to a

post .

4. Al the State Governnents shal
constitute a Conmttee of three

of ficers, nanely, (lI) an Additiona

or Joint Secretary or any officer

hi gher in rank of the Director of the
department concerned, (11) the

Director, Social Welfare/Triba

Vel fare/ Backward C ass Welfare, as

the case may be, and (II1) in the

case of Schedul ed Castes anot her

of ficer who has intimte know edge in

the verification and i ssuance of the
soci al status certificates. In the

case of the Schedul ed Tribes, the

Research O ficer who has intimate

know edge in identifying the tribes,

tribal communities, parts of or

groups of tribes or triba

conmuni ti es.

5. Each Directorate should constitute

a vigilance cell consisting of Senior
Deputy Superintendent of Police in
over-all charge and such nunber of

Police Inspectors to investigate into
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the social status clainms. The

I nspector would go to the |ocal place
of residence and original place from
whi ch the candidate hails and usually
resides or in case of mgration to
the town or city, the place from
which he originally hailed from The
vi gil ance officer should personally
verify and collect all the facts of
the social status clainmed by the
candi date or the parent or guardi an,
as the case may be. He should al so
exam ne the school records, birth
registration, if any. He should al so
exam ne the parent, guardian or the
candidate in relation to their caste
etc. or such other persons who have
know edge of the social status of the
candi dat e ‘and then submit a report to
the Directorate together with al
particul ars as envisaged in the
proforma, in particular, of the
Schedul ed Tribes relating to their
pecul i ar ant hr opol ogi cal ~and

et hnol ogi cal traits, deity, rituals,
custons, node of narriage, death
cerenoni es, method of burial of dead
bodi es etc. by the castes or tribes
or tribal communities concerned etc:
6. The Director concerned, on receipt
of the report fromthe vigilance
officer if he found the claimfor
soci al status to be "not genuine" or
"doubtful’ or spurious or falsely or
wongly cl ai med, the Director
concerned should i ssue show cause
noti ce supplying a copy of the report
of the vigilance officer to the

candi date by a registered post with
acknow edgnent due or through the head
of the educational institution
concerned in which the candidate is
studyi ng or enpl oyed. The notice
shoul d i ndicate that the
representation or reply, if any, would
be made within two weeks fromthe date
of the receipt of the notice and in no
case on request not nore than 30 days
fromthe date of the receipt of the
notice. In case, the candi date seeks
for an opportunity of hearing and
claims an inquiry to be made in that
behal f, the Director on receipt of
such representation/reply shal
convene the commttee and the

Joi nt/ Addi ti onal Secretary as

Chai rperson who shall give reasonable
opportunity to the

candi dat e/ parent/ guardi an to adduce
all evidence in support of their
claim A public notice by beat of drum
or any other conveni ent node may be
published in the village or locality
and if any person or association
opposes such a claim an opportunity
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to adduce evi dence nay be given to
himit. After giving such opportunity
either in person or through counsel
the Conmittee may make such inquiry as
it deems expedi ent and consider the
clains vis-a-vis the objections raised
by the candi date or opponent and pass
an appropriate order with brief
reasons in support thereof.

7. In case the report is in favour of
the candi date and found to be genuine
and true, no further action need be
taken except where the report or the
particul ars given are procured or
found to be false or fraudulently
obtained and in the latter event the
same procedure as i's envisaged in
para 6 be foll owed.

8. Notice contenplated in para 6
shoul d be issued to the

par ent s/ guardi-an al so in case
candidate is minor to appear before
the Conmittee with all evidence in
his or their support of the claimfor
the social status certificates.

9. The inquiry should be conpleted as
expeditiously as possible preferably
by day-to-day proceedings within such
peri od not exceeding two nmonths. 1f
after inquiry, the Caste Scrutiny
Committee finds the claimto be fal se
or spurious, they should pass an
order cancelling the certificate

i ssued and confiscate the sane. It
shoul d conmuni cate wi thin one nonth
fromthe date of the conclusion of
the proceedings the result of enquiry
to the parent/guardi an and the
applicant.

10. In case of any delay in
finalising the proceedings, and in
the meanwhile the | ast date for

admi ssion into an educati ona
institution or appointnment to an

of ficer post, is getting expired, the
candi date be adnitted by the
Principal or such other authority
conpetent in that behal f or appointed
on the basis of the social status
certificate already issued or an
affidavit duly sworn by the parent/
guar di an/ candi date before the
conpetent officer or non-official and
such adm ssi on or appoi ntment shoul d
be only provisional, subject to the
result of the inquiry by the Scrutiny
Committee.

11. The order passed by the Committee
shal |l be final and conclusive only
subj ect to the proceedi ngs under
Article 226 of the Constitution.

12. No suit or other proceedings

bef ore any other authority should
lie.

13. The High Court woul d di spose of
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these cases as expeditiously as
possible within a period of three
nonths. In case, as per its procedure,
the wit petition/mscellaneous
petition/matter is disposed of by a
Si ngl e Judge, then no further appea
woul d Iie against that order to the
Di vi si on Bench but subject to speci al
| eave under Article 136.

14. In case, the certificate obtained
or social status claimed is found to
be fal se, the parent/guardian/the
candi dat e shoul d be prosecuted for
nmaki ng false claim If the
prosecution ends in a conviction and
sentence of the accused, it could be
regarded as an offence involving
noral turpitude, disqualification for
el ective posts or offices under the
State or the Union or elections to
any | ocal -body, |egislature or

Par | i ament .

15. As soon as the finding is
recorded by the Scrutiny Commttee
hol ding that the certificate obtained
was false, on its cancellation and
confiscation sinultaneously, it
shoul d be conmmunicated to the
educational institution concerned or
the appointing authority by

regi stered post wth acknow edgnent
due with a request to cancel the

adni ssion or the appointnment. The
Principal etc. of the educationa
institution responsible for nmaking
the adm ssion or the appointing

aut hority, should cancel the

adm ssi on/ appoi nt nent wi t hout any
further notice to the candi date and
debar the candidate fromfurther
study or continue in office in a
post."

Respondent no. 1- enpl oyee obtai ned appoi ntnentin the
service on the basis that he bel onged to Schedul ed Tri be.
When the clear finding of the Scrutiny Committeeis that he
did not belong to Schedul ed Tribe, the very foundation of
hi s appoi ntment col | apses and his appointment is no
appoi ntnent in the eyes of law. There is absolutely no
justification for his claimin respect of post he usurped,
as the same was nmeant for reserved candidate

It was urged by | earned counsel for the respondent
no. 1-enpl oyee that there was no fraud practiced and it was,
in fact, under a bona fide belief that the clai mwas nmade
and there is no finding about any fraud havi ng been
practiced by the enployee. The Scrutiny Comittee exam ned
the various docunents and canme to a definite conclusion that
docunents were mani pul ated to present false claim

Stand of the respondent no.1l-enployee is to the effect
that he has put in nearly three decades of service and has
about three years to go before retirenent, and in terns of
the High Court’s order he has been denied pronotion
Therefore, the order of the Hi gh Court is an equitable
order.
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A simlar plea about |ong years of service was
consi dered by this Court in R Vishwanatha Pillai v. State
of Kerala and Ors. 2004(2) SCC 105) to be inconsequenti al
In para 19 it was observed:

"I't was then contended by Shri Ranjit Kumar

| earned Seni or Counsel for the appellant that
since the appellant has rendered about 27
years of service, the order of dism ssal be
substituted by an order of compul sory
retirement or renmoval from service to protect
the pensionary benefits of the appellant. W
do not find any substance in this subni ssion
as well. The rights to salary, pension and

ot her service benefits areentirely statutory
in nature in public service. The appell ant
obt ai ned the appoi nt nent agai nst ‘a post neant
for a reserved candidate by producing a fal se
caste certificate and by playing a fraud. His
appoi ntnent to the post was voi d and non est
in the eye of the law. The right to salary or
pension after retirement flows froma valid
and | egal appoi ntnent. The consequentia

ri ght of pension and nonetary benefits can be
given only if the appointnent was valid and

| egal . Such benefits cannot be given in-a
case where the appoi ntnent was found to have
been obtai ned fraudul ently and rested on a
fal se caste certificate. A person who entered
the service by producing a false caste
certificate and obtai ned appoi ntrrent for the
post neant for a Schedul ed Caste, thus
depriving a genui ne Schedul ed Caste candidate
of appointnment to that post, does not deserve
any synpathy or indul gence of this Court. A
person who seeks equity nust cone with clean
hands. He, who comes to the court with false
clainms, cannot plead equity nor would the
court be justified to exercise equity
jurisdiction in his favour. A person who
seeks equity nmust act in a fair and equitable
manner. Equity jurisdiction cannot be
exercised in the case of a person who got the
appoi ntnent on the basis of a false caste
certificate by playing a fraud. No synpat hy
and equitable consideration can come to his
rescue. W& are of the view that equity or
conpassi on cannot be allowed to bend the arns
of law in a case where an individual acquired
a status by practising fraud."

The protection under the MIlind s case (supra) cannot

be extended to the respondent no.1-enployee as the
protection was given under the peculiar factual background
of that case. The enpl oyee concerned was a doctor and had
rendered |l ong years of service. This Court noted that on a
doctor public noney has been spent and, therefore, it wll
not be desirable to deprive the society of a doctor’s
servi ce. Respondent no. 1l-enployee in the present case is a
bank enpl oyee and the factor which weighed with this Court
cannot be applied to him

We find the conclusions of the High Court to be
contradictory. On one hand the High Court faulted the
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reference which was made after about ten years and on the

ot her hand accepted the findings of the Scrutiny Commttee
that the respondent no.1 did not belong to Schedul ed Tri be
as was held by the Scrutiny Commttee. Mere delay in making
a reference does not invalidate the order of the Scrutiny
Conmittee. |If the High Court felt that the reference was

i nperm ssi bl e because of |ong passage of tine, then that
woul d have nade the reference vul nerable. By accepting the
findings of the Scrutiny Comrittee that the respondent no. 1-
enpl oyee did not belong to Schedul ed Tribe, the observations
about the del ayed reference | oose significance. The matter
can be | ooked into from another angle. Wen fraud is
perpetrated the paraneters of consideration will be
different. Fraud and collusion vitiate even the nost sol emn
proceedings in any civilized system of jurisprudence. This
Court in Bhaurao Dagdu Paral kar v. State of Mharashtra and
O's. (JT 2005 (7) SC 530) dealt-with effect of fraud. It was
held as follows in the said judgnent:

"14. L Fraud i s proved when it is
shown that a fal se representati on has been

made (i) knowi ngly, or (ii) without belief in
its truth, or (iii) recklessly, careless

whet her it be true or false’

15. Thi s aspect of the nmatter has been
consi dered by this Court in Roshan Deen v.
Preeti Lal (2002 (1) SCC 100) Ram Preeti
Yadav v. U.P. Board of H gh School and

I nt ermedi at e Education (2003 (8) SCC 311),
Ram Chandra Singh’'s case (supra) and Ashok
Leyland Ltd. v. State of T.N and Another
(2004 (3) SCC 1).

16. Suppressi on of a material docunent woul d
al so amount to a fraud on the court. (see
Gowr i shankar v. Joshi Anmba Shankar Fam |y

Trust (1996 (3) SCC 310) and S.P.

Chengal varaya Nai du’ s case (supra).

17. "Fraud" is a conduct either by letter
or words, which induces the other person or
authority to take a definite determ native
stand as a response to the conduct of the
forner either by words or letter. Although
negligence is not fraud but it can be

evi dence on fraud; as observed in Ram

Preeti Yadav's case (supra).

18. In Lazarus Estate Ltd. v. Beasley (1956)
1 B 702, Lord Denning observed at pages 712

& 713, "No judgnent of a Court, no order of

a Mnister can be allowed to stand if it has
been obtai ned by fraud. Fraud unravels
everything." |In the same judgnent Lord

Par ker LJ observed that fraud vitiates al
transactions known to the | aw of however high

a degree of solemity. (page 722)

19. These aspects were recently highlighted
in the State of Andhra Pradesh and Anr. v. T.
Suryachandr Rao (2005 (5) SCALE 621)"

Therefore, nere del ayed reference when the foundation
for the sane is alleged fraud does not in any way affect
legality of the reference.

Looked from any angle the H gh Court’s judgnment hol ding
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that the respondent no. 1l-enployee was to be reinstated in
the sanme post as originally held is clearly untenable. The
order of termnation does not suffer fromany infirmty and
the Hi gh Court should not have interfered with it. By giving
protection for even a limted period, the result would be
that a person who has a legitimte claimshall be deprived
the benefits. On the other hand, a person who has obtai ned
it by illegitimte neans would continue to enjoy it
notw t hstandi ng the clear finding that he does not even have
a shadow of right even to be considered for appointnent.

The appeal is allowed but wi thout any order as to
costs.




