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1. Challenge in this appeal is to the judgnment of the
Custonms, Excise & Service Tax Appellate Tri bunal , West

Regi onal Bench at Munbai (in short ' CESTAT) mh|ch

di sm ssed the appeal filed by the appellant.

2. The background facts in a nutshell are as under

The assessee is engaged in the manufacturing of

machi nery and parts thereof falling under Chapter 84 of
Central Excise Tariff Act, 1985 (in short the 'Tariff Act’).
Al l eging that the assessee had mis-classified the follow ng
products, show cause notices were issued proposing to |evy
duty of Rs.14,37,805/-. According to the revenue the rel evant
products were mis-classified as under

(i) Skid nmounting type m | k/cream pasteurizer S.H' 8434.10

(ii) Chilling plant 8434. 10
(i) M| k/creamchillers 8434. 10
(iv) M | k/ cream Past euri ser 8434. 10

(v) M | k/ cr eaml ghee punps 8434. 10

(vi) M1k & cream separators 8434. 10

(vii) Butter Packi ng Machi ne 8434. 10

(viii) Parts of above machineries 8434. 90
3. In the show cause notices, it was proposed to classify the

goods nmentioned at SI. Nos. (i) to (iv) under Chapter Headi ng
8419. 10 and Chapter sub-heading 8419.90 (for the parts) and
the machine at Sr. No.(v) under Chapter sub-headi ng 8413.19
and parts thereof as 8413.99. It was proposed to classify the
goods at Sr. No. (vi) under Chapter sub-headi ng No.8421.10
and parts thereof under Chapter sub-headi ng No.8421. 90 and
the items at Sr. No. (vii) under Chapter sub-headi ng 8422. 80
and parts thereof under Chapter sub-heading 8422.90. Al the
machi nes according to the show cause notice are used as Heat
Exchangers i.e. they are used for chilling, cooling and

past euri sing purpose by process involving a change in
tenmperature and as per the functions performed by these

goods wth respect to Chapter 84 of Explanatory Notes. It
was, therefore, proposed to classify themin the aforesaid
manner. The assessee submitted its reply and supported its
classification. After considering the show cause notices, reply
and personal hearing, the Assistant Conmm ssioner, Centra
Exci se & Custons confirmed the demand and nmade the

followi ng classifications.

"(i) Skid nmounting type milk/cream pasteurizer

(ii) Chilling plant

(iii) MIk Cream Chiller
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(iv) MIlk Cream pasteuri zer

4, Under Chapter sub headi ng No.8419.10 and parts of the
above machi nery under chapter sub headi ng No.8419. 90
chargeable to duty @3% adv.

(v) M1 k/cream ghee punps under chapter sub headi ng

No. 8413. 19 and parts thereof under CSH No.8413. 99

chargeabl e to duty @3% adv.

(vi) MIk/Cream Separators under CSH No.8421.10 and

parts thereof under CSH No.8421.90 @3% adv.

(vii) Butter packing machi ne under CSH No. 8422.80 and

parts thereof under CSH No.8422.90 @ 13% adv."

5. Al the four demands were confirned involving a tota
demand of Rs. 14, 37,805/~ under Section 11-A of the Centra
Exci se Act, 1944 (in-short the 'Act’). Penalty of Rs.25,000/-
was al so inposed under Rule 173Q of Central Excise Rules,
1944 (in short the "Rules’). The Comm ssioner (Appeals)
confirmed the demand. So far as the levy of penalty is

concer ned, he set aside the penalty.

6. The assessee took the-stand before the CESTAT that
items 1 to 7 are covered under Chapter headi ng 84.34 and for
Sr. No. 8 under Chapter headi ng 8434.90. The authorities

bel ow applied Note No.2 of Chapter heading 84 and HSN

Expl anat ory Note excluding such itens which are in the
nature of pasteurizer/chiller etc. fromthe coverage under
Chapter heading 84.34. Revenue supported the orders of the
aut horities bel ow.

7. CESTAT found that as per HSN Explanatory Note to
Chapter heading 84.34 the machines for processing mlk

depend on the principle of heat exchange and they are

excl uded from coverage under Chapter heading 84.34 and the
headi ng al so excludes refrigerating appliance (whether or not
specifically designed for cooling or keeping mlk and mlk
cooling vats incorporating evaporator of the refrigerating unit
from Chapter heading 84.34). It was further noted that HSN

Expl anatory note al so excluded the machines for wrapping or

wei ghi ng the product from Chapter heading 84.34.

8. The CESTAT uphel d the inpugned orderand rejected the
appeal
9. In support of the appeal, |earned counsel for the

appel l ant subnmitted that the authorltles bel ow have not
appreci ated the essence of various entries, the HSN
Expl anatory note and Chapter headi ngs and sub- headi ngs.

10. Lear ned counsel for the revenue on the ot her hand
supported the inpugned judgnent of the Tribunal

11. Chapter 84 deals with Nucl ear Reactors, boilers,
machi nery and mechani cal appliances and parts thereof. The
rel evant portion of the Chapter reads as foll ows:

"1l. XX XX XX XX
2. Subject to the operation of Note 3 to Section XVi

a machi ne or appliance which answers to a

description in one or nmore of the headi ng Nos.

84.01 to 84.24 and at the sane tine to a

description in one or other of the headi ng Nos. 84. 25

to 84.80 is to be classified under the appropriate

headi ng of the forner group and not the latter.

Headi ng No. 84.19 does not, however, cover:-
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(a) xx XX XX

(b) xx XX XX
) XX XX XX
(d) xx XX XX

(e) Machinery or plant, designed for mechanica
operation in which a change of tenperature, even if
necessary is subsidiary.

Headi ng No. 84. 22 does not cover: -

(a) Sewi ng nachi nes for closing bags or
simlar containers (heading No.84.52); or
(b) O fice machi nery of headi ng No.84.72

Headi ng No. 84. 24 does not cover:
Ink jet printing nmachines (headi ng No. 84. 43 or
84.71)"

12. The Expl anatory Notes also need to be noted. The

rel evant portion reads as foll ows:

"84.34 M lking machines and dairy nachinery.

8434. 10- M| king nmachi nes

8434. 20- Dairy nachinery

8434.90- Parts

13. Thi s headi ng covers nechani cal mlking machi nes, and
ot her machi nery, whether for farmor industrial purposes,
used in the treatment of mlk or for converting it into other
dai ry products.

(1) MIKing machi nes:  xx XX XX

“(11) Machines for Processing M1k \005\005.. The
maj ority of machines for processing mlk depend
essentially on the principle of “heat exchange and
are therefore excluded (heading 84.19) e.g.
apparatus for pasteurization, stassanisation or
sterilization; apparatus for condensing or drying
mlk; mlk coolers.

The headi ng further excludes:

(a) Refrigerating appliances (whether or not
speci ally designed for cooling or keeping

m | k) and m | k-cooling vats, incorporating

an evaporator of a refrigerating unit

(headi ng 84.18)

(b) Cream separators, filter-presses and
other filtering or clarifying machinery or
apparatus (heading 84.21). (Sinple filter

funnels and milk strainers are, however,
classified according to the constituent

material).

(c) Machi nes for washing nmilk containers,

and mlk bottling or canning machines

(headi ng 84. 22)

(I'11) Machinery for converting mlk into other
dairy products: (A) Butter making machines (1) xx

XX
(2) XX XX XX XX
(3) XX XX XX XX

(4) \005..but not including nachines which also wap

or wei gh the product (headi ng 84.22 and 84. 23)

(B) Cheese nmking nachines (1) xx XX XX
(2)\ 005\ 005\ 005\ 005\ 005but not incl udi ng machi nes whi ch al so
wrap or weigh the product (headi ngs 84.22 and

84. 23)
(rrr)y Parts: XX xx"
14. Even on a bare perusal of the Note No. 2 to Chapter

headi ng 84.34 and HSN Expl anatory Notes shows that the
view of the CESTAT is on terra firma. I n Commi ssi oner of
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Central Excise v. V. Carrier Aircraft (2006 (6) SCALE 564) it
was held that the view of the Tribunal in classification matters
unl ess patently wong should not be interfered with. Above
being the position, we find no merit in this appeal which is
accordingly disnmssed. There will be no order as to costs.




