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A common question arises in these three appeals. It
relates to the meaning and interpretati on of sub-section (2)
of Section 32 of the Incone-Tax Act. | would be enough if we
state the facts in Gvil Appeal No.1052 of 1976.

The respondent-assessee, Virmani Industries / Private
Limted, was engaged in the manufacture of soap’ and oi
during the previous year relevant to the Assessnent Year
1956-57. The business was stopped in  that year whereafter
the factory was let out on hire. Ten years later, i.e., in
the previous year relevant to Assessment Year 1965-66, the
assessee started the business of nanufacture of steel pipes.
For the purpose of this business a part of the old machinery
used i the manufacture of soap and oil was wutilised.

In the assessnment proceedings relating to Assessnent
Year 1956-57, depreciation under Section 32(1) (ii) was
found to be nore than the profits and gains of the assessee
for that assessnent year. |In the assessnment ' proceedings
relating to Assessnent Year 1965-66, the assessee clained
that the unabsorbed depreciation, to the extent it pertained
to the old nmachinery utilised in the new busi ness, should be
brought forward and set off against the profits of the new
busi ness. This claimwas rejected by the Incone Tax Oificer
and by the Appellate Assistant Conm ssioner on the ground
that such a set off is permissible only where the business
carried on in the subsequent assessnment year is the sane
busi ness which was carried on in the earlier assessnent
year. The Income Tax Appellate Tribunal, however, disagreed
with the said view and upheld the assessee’s. At the request
of the Revenue, the Tribunal referred the follow ng question
to the Allahabad High Court under Section 256(1) of the
I ncome- Tax Act, 1961

"Whet her on the facts and in the

ci rcunmst ances of the case the unabsorbed
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depreciation in respect of a part of the
machinery wused in the soap and oi
manuf act uri ng busi ness which was again
used for the new business of manufacture
of steel pipes should be allowed to be
set off against the profits of the new
busi ness of nanufacture of steel pipes
carried on by the assessee in the
accounting period rel evant to t he
assessnment year 1965-66 ?".

The Hi gh Court answered t he guestion in t he

affirmative, i.e., in favour of the assessee. The Hi gh Court
under st ood Section 32(2) to nean:
1. in conputing the  net income from the business,

deduction is to be allowed on account of depreciation of
bui | di ngs, plants and machinery, etc. used in the business

at the prescribed rate: |If such depreciation allowance
cannot be conpletely absorbed by the "profits and gains
chargeable to tax" - which expression includes profits and
gai ns ari'sing not only wunder the head "business" but also
under other heads - Thenthe -unabsorbed depreciation is
treated to be the depreciation allowance for the next year
and so on until it is conpletely w ped out.

2. there is a distinction between " business 1loss and
unabsorbed depreciation. The limtations applicable to

carrying forward of unabsorbed depreciation. In other words,
it is not necessary that the sane -business should be
continued in the following assessment year nor is it
necessary that the nachinery which earned the depreciation
in the previous year should also be used for the purpose of
the business in the followi ng year. Al that is necessary is
that the assessee nmust <carry on sone business in the
succeeding year in which the set off of the unabsorbed
depreciation is <claimed. If thereis no business, there can
be no depreciation allowance but-it does not follow that the
busi ness in the succeeding year should have sone depreciabl e
assets. Even if there are no depreciable assets, yet the
unabsorbed depreciation of the previous year has to be
carried forward and deened to be the depreciation allowance
for the succeeding year. Simlarly there is no limtation
that the unabsorbed depreciation can be carried forward only
for eight years.

In view of the above understanding of Section 32(2),
the High Court held that the assessee was entitled to set
of f the wunabsorbed depreciation allowance relating to the
assessment Year 1956-57 agai nst the inconme of the Assessnent
Year 1965-66. The High Court disagreed with the view taken
by the Bonbay H gh Court in Sahu Rubber Private Linmted v.
Conmi ssi oner of Inconme-tax [(1963) 48 |.T.R 464]. It was of
the opinion that the viewtaken by it is supported by the
decision of this Court in Conm ssioner of Incone-tax v.
Jaipuria China Clay Mnes (P) Linmted {(1966) 59 I.T.R 555].

VWiile it is not necessary to state the facts in G vi
Appeal No. 2849 of 1977, it is sufficient to state that in
this decision the Bonbay H gh Court followed the decision of
the Allahabad High Court in Conm ssioner of Inconme Tax v.
Virmani Industries (P) Ltd. [(1974) 97 I|I.T.R 461]. It
di stinguished its earlier decision in Sahu Rubbers Private
Limted as one rendered wth reference to the proviso to
Section 10(2) (vi) of the Indian Inconme-Tax Act, 1922. The
Court held that though the said proviso corresponds to
Section 32(2) of the present Act, even so the fact that it
was only a proviso, and not a substantive provision, did
colour the decision in Sahu Rubber Private Limited. The
Court pointed out that wunder the present Act Section 32(2)
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i s an i ndependent and a substantive provision

It is brought to our notice by Dr. Gauri Shankar
| earned counsel for the appellant-Revenue that there has
been a divergence of opinion anbng the Hi gh Courts in the
country as to the neaning and interpretation of Section
32(2). He referred to the decision of the Madras Hi gh Court
in East Asiatic Conpany Private Limted v. Conm ssioner of
I ncome-Tax [(1986) 161 |I.T.R 135] taking the view that for
claimng the benefit of Section 32(2), it has to be
established that the assessee was carrying on the sane
busi ness as in the previous year and that if the business is
not in existence in the followng vyear, the unabsorbed
depreci ation of the previous year cannot be adjusted in such
following year. It accepted the decision of the Bonbay Hi gh
Court in Sahu Rubber Limited as |aying down the correct |aw
and di sagreed with the basis and reasoning on which the said
deci sion was distinguished in the |later decision of that
Court in Conm ssioner of |Incone Tax v. Estate and Fi nance
Limted [(1978) 111 1.T.R 119]. Dr Gauri Shankar brought to
our notice that Madras Hi gh Court had i ndeed taken the said
view even- _earlier in Conm ssioner of Incone Tax v. Dutt’s
Trust, Calicut [(1942) 10 |.T.R 477] and Tube Suppliers
Ltd. v. Comm ssioner of Income Tax [(1985) 152 |I.T.R 694].
Counsel further pointed out that in yet another decision of
the Bonbay High Court in H ndustan Chemical Wrks Ltd. v.
Conmi ssioner of Inconme Tax [(1980) 124 |.T.R 561], a
simlar view has been expressed. Dr. Gauri Shankar has
fairly brought to our notice that besides the Al lahabad H gh
Court in Virmani and  the Bonbay Hi gh Court 'in Estate and
Fi nance Limted, the Calcutta Hgh Court in Conm ssioner of
Income Tax vVv. Kishanlal and sons (Udyog) Pvt. Ltd. {(1985)
154 |.T.R 735], Andhra Pradesh High Court~ in Hyderabad
Construction Co. Ltd. v. Commi ssioner of Inconme Tax [(1981)
129 1. T.R 81] and Karnataka H-gh Court in Additiona
Conmi ssi oner of Income Tax v. ~Kapila Textiles (P) Ltd.
[(1981) 129 I.T.R 458) have taken a view sinmlar to the one
taken by the Al ahabad Hi gh Court (in Virnmani

The provision in Section 10(2) (vi) of the |Indian
Income Tax Act, 1922 owes its origin to the U K. Inconme Tax
Act, which was prior to its consolidation in 1952,
admini stered through the provisions nmade in the Annual
Fi nance Acts. The Finance Act of 1918, read wth -some
changes made in 1925, dealt with this specific provision
This provision (which appeared later as Section 323(2) of
the U K Incone Tax Act, 1952) was as foll ows:

"Where full effect cannot be given to

any such allowance as aforesaid in any

year owing to there being no profits or

gai ns chargeable for that year, or ow ng

to the profits or gains chargeabl e being

less than the allowance, the allowance

or part of the allowance to which effect

has not been given, as the case may be,

shall, for the purpose of making the

assessment for the following year, be

added to the anpbunt of such all owances,

or, if there are no such allowances for

that vyear, be deened to be the

al  owances for that year, and so on for

succeedi ng years."

This provision was adopted alnobst verbatim in the
I ndian I ncome Tax Act, 1922. As in the U K Act, the Indian
Act also did not place any linit regarding the nunber of
years upto which unabsorbed depreciation could be claimed
for set off.
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In 1936, an Income Tax lnquiry Commttee, headed by
J.B. Vacha, | ooked into t he provi si on and nade
recomendation that as the allowance for depreciation is on
account of loss in the value of land and machinery, such
| oss should only be regarded as an expense of the year in
which it occurred and, therefore, depreciation should be
al l owned each year as expense in determning profit or |oss
of the year along with the other itens of expenditure, as
for instance, rent, insurance charges, etc. and the
resultant loss, if any, should be carried forward and dealt
with in the general section on carry forward. The Conmittee
recormmended that the special provision for carry forward of
depreciation without Iimt of time should be abolished. This
recomendation along wth some others, was incorporated in
this Bill introduced “in the Assenbly, but the Select
Conmittee did not approve of the recommendati on and retai ned
the original clause as it stood, thus placing the carry
forward of depreciation on a different footing fromcarry
forward of |oss. [See Para 454 of the Indian Income Tax Act,

Vol .1l by A'C. Sanpath lyengar, |Vth Edn., 1952].

The provision in the  Income Tax Act, 1922 rennined
unamended till 1961. The provision as it stood in 1937 was
as follows:

"Where full effect cannot be given to

any such allowance in any year owing to

there being no profits or gai ns

chargeabl e for that year, or owing to

the profits or gains chargeable being

| ess than the allowance, the allowance

or part of the allowance to which effect

has not been given, as the case may be,

shall be added to the anount of the

al  owance for depreciation for the

following year and deened to be part of

that allowance, or, if there is no such

al  owance for that year, be deened to be

the allowance for that vyear, and so on

for succeeding years."

The above provision was enacted in the 1961 Act as
Section 32(2). The additional word "previ ous" after the word
"following" is the result of a drafting change suggested by
the XIlth Report of the Law Comm ssion, which gave the draft
for a new enactnent of the Income Tax |aw. [This draft Bill
given by the Law Conmi ssion was the basis of the Incone Tax
Act, 1961].

Let us now turn to Section 32(2) and also note certain
ot her relevant provisions. Section 32(1) of thelncone-Tax
Act provides for depreciation on buildings, nachinery,
plant, etc. owned by the assessee and used for the purpose
of the business or profession. The rates of depreciation
vary. Sub-section (2) of Section 32, as it stood at the
rel evant tine, read thus:

"32(2) where, in the assessment of the

assessee or, if the assessee is a

registered firm (or an unregistered firm

assessed as a registered firm in the

assessment of its partners) full effect

cannot be given to any allowance under

clause (i) or clause (ii) or clause (iv)

or clause (v) or sub-section (1) in any

previous year owing to there being no

profits or gains chargeable for that

previous year, or owing to the profits

or gains chargeable being less than the

al | owance t hen, subj ect to t he
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provi si ons of sub-section (2) of section

72 and sub-section (3) of section 73,

the all owance or part of the allowance

to which effect has not been given as

the case my be, shall be added to the

amount of the allowance for depreciation

for the following previous year and

deened to be part of that all owance, or

if there is no such allowance for that

previous year, be deemed to be the

al  owance for that previous year, and so

on for the succeeding previous years."

(Enphasi s added)

Section 57 provides for deductions out of incone from
ot her sources chargeable under Section 56. One of the
deductions provided by Cdause (ii) of Section 57 is the
depreci ation provided by sub-section (1) as well as sub-
section (2) of Section 32.

I nasmuchas Section 32(2) refers to sub-section (2) of
Section 72 ~and sub-section (3) of  Section 73, it would be
appropriate to reproduce the said provisions. Sub-section
(2) of Section 72 says:

"(2) Where any allowance or part thereof

is, under sub-section (2) of section 32

or sub-section (4) of section 35, to be

carried forward, effect shall first be
given to the provi si ons of this
section."

(One of the reasons for providing this preference in
favour of business loss may be the tine-limt of eight years
applicable thereto besides the other limtation ‘that for
avai ling of the said benefit, the business carried on in the
subsequent year should be the sanme business as was carried
on in the preceding year.)

Sub-section (3) of Section 73 reads:

"(3) In respect of allowance on account

of depreciation or capital (expenditure

on scientific research, the provisions

of sub-section (2) of section 72 shal

apply in rel ation to specul ation

busi ness as they apply in relation to

any ot her business."

W may first consider the neaning of the expression
"profits or gains chargeable". On first inpression, the said
expression appears to refer only to profits or gains of
busi ness or profession chargeabl e under Section 28. But this
court has repeatedly held that the said expression is not so
confined and that it refers to incone under all the heads of
i ncome specified in Section 14. In Jaipuria China Cay M nes
(P) Limted, the facts were these: the total incone of the
respondent - assessee for the Assessnment Year 1952-53 before
chargi ng depreciation was Rs.14,041/-. After deducting
depreciation of Rs.5,360/-, the Income Tax O ficer conputed
the profit at Rs.8,681/-. Against this profit, he set off
the I osses of an earlier year. Having done this, the |Incone
Tax O ficer conmputed the income of the assessee from
dividends at Rs.2,01,130/- and levied tax on it. The
assessee cl ai nmed t hat the unabsor bed depreci ati on
aggregating to Rs.76,857/- should be deducted from the
dividend and if it is so done, the total incone would get
reduced to Rs.1,32,955/-. The Incone Tax Oficer rejected
the claim Wen the matter was wultimately carried to this
Court, it took note of the opening words of sub-section
viz., "where, in the assessnent of the assessee or if the
assessee is a registered firm in the assessment of its
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partners, full ef fect cannot be given to any such
al | owance. . ... " and held on that basis that the expression
"profits or gains chargeable" in the said sub-section is not
confined to profits and gains from business or profession
but takes wthin its amnbit all heads of income. This Court
was of the opinion that while amendi ng Section 10(2) (vi) of
the Indian |Incone Tax Act, 1922 by the Anendnent Act 25 of
1953, the Parliament has accepted the interpretation placed
upon the said expression by several H gh Courts to the above
effect. It referred to the decisions of Lahore H gh Court in
Karam || ahi Mhamad Shafi v. Conmi ssioner of Income Tax
[(1929) 3 1.T.C 456], WMadras Hgh Court in A  Suppan
Chettiar & Co. v. Commssioner of |Incone Tax [(1929) 4
I.T.C. 211], East Punjab High Court in Laxm chand Jai puria
Spg. & Wg. MIls. Inre. [(1950) 18 I.T.R 919] and Bombay
H gh Court in Anbika Silk-MIls Co. Ltd. v. Conmm ssioner of
I ncome Tax [(1952) 22 |.T.R 58] besides the judgment of the
Judi ci al' Commi ssioner,” Nagpur in Ballarpur Collieries v.
Conmi ssi oner of I'ncone Tax [(1929) 4 I.T.C 255]
interpreting the said expression as covering all heads of
i ncome. The Court further pointed out that even after the
sai d anendnment, the Bombay and Gujarat Hi gh Courts have
taken the sane view in Comm ssioner of Income Tax v. Ravi
Industries Ltd. [(1963) 49 |.T.R 145] and Conm ssi oner of
Income Tax v. Grdharlal Harivallabhadas MIls Conpany
Limted [(1064) 51 I.T.R 693] respectively. The contrary
view taken by the Mdras Hgh Court in Conmissioner of
Income Tax v. B. 'Nagi Reddy [(1964) 51 |I|.T.R 178] was
di sapproved. The court then observed:

"Bearing these two considerations in

mnd, if one looks at the |anguage of

proviso (b) to section 10(2) (v), the

first question that arises is: Wuat is

the nmeaning of the expression "in the

assessment of the assessee or if the

assessee is a registered firm in the

assessnment of the partners, full effect

cannot be given to any such all owance in

any year?" Taking the case. of the

partners of a registered firm_ the

assessment  nust be their individua

assessment, i.e, assessnments in which
the profits from the firm and other
sour ces are pool ed t oget her. The

legislature is clearly assuming that
effect can be given to depreciation
all owance in the assessnent of a
partner; the only way effect can be
given in the assessnent of a partner is
by setting it of against incone, profits
and gai ns under other heads. The | earned
counsel for the revenue tried to nmneet
this inference by suggesting that what
the |legislature contenplated was an
assessment of those partners who were
carrying on other business. But in our
opi nion this suggestion is unsound. Wat
woul d happen if a partnership consists
of four partners, two carrying on other

busi ness, M. Sastri was unable to
explain. Now, if this is the inference
to be drawn from these words, it is

quite clear that the words "no profits
or gains chargeable for that year" are
not confined to profits and gains
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derived from the business whose incone

i s being conmputed under section 10."

To the sane effect is the decision in RajapalayamMIls
Ltd. v. Comm ssioner of Income Tax. Mdras [(1978) 115
|.T.R 777]. The Court observed that when the profits or
gains of a business for a particul ar assessnent year are to
be conputed under Section 10 (of 1922 Act), the current
depreci ation allowance for the assessnent year in question
is deductible wunder clause (vi) of Section 10(2), but the
depreci ation allowance of the preceding years would be
liable to be taken into account only if, and to the extent
to which, it is not absorbed by the total incone of the
assessee conmputed under different heads and chargeable to
tax for those assessment years. The Court observed:

"Now, it is well settled, as a result of

the decision of thiscourt in CT wv.

Jaipuria China Cay Mnes (P) Ltd.,

[1966] 59 [ITR 555 (SC), that the words

‘no profits or-gains chargeable for that

year’ are not confined to profits and

gai ns derived fromthe business whose

i ncomre i s being conputed under s.10, but

they refer to the “totality of the

profits or gains -conputed wunder  the

various heads and chargeable to tax."

and added:

"It is, therefore, clear that  effect

nmust be given to depreciation all owance

first against ‘the profits ~or gains of

the particular business whose incone is

bei ng conputed wunder s.10 and if the

profits of that business are not

sufficient to absorb the depreciation

al l owance, the allowance to the extent

to which it is not absorbed woul d be set

of f against the profits of _any other

busi ness and i f a part of the

depreciation allowance still renains

unabsorbed, it would be liable to be set

of f agai nst the profits or gai ns

chargeabl e under any other head and it

is only if sone part of the depreciation

al l onance still remnins unabsorbed that
it can be carried forward to the next
assessnent year..... But where any part

of the depreciation allowance remains
unabsorbed after being set off against

the total income chargeable to tax, it
can be carried forward under prov. (b)
tocl. (vi) to the following year and

set off against the year’s inconme and so

on for succeeding years. The nmethod

adopted by the statute for achieving

this result is that the carried forward

depreciation allowance is deenmed to be

part of and stands on exactly the sane

footing as the current depreciation for

the assessnent year and is t hus

al  owabl e as a deduction under cl.(vi)."

Both these decisions are rendered by a Bench of three
| ear ned Judges and are bi ndi ng upon us.

The next question is whether for availing the benefit
of Section 32(2), is it necessary that the business carried
onin "the following previous year" should be the sane
busi ness as was carried on in the precedi ng previ ous year as
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has been held by the Madras H gh Court in East Asiatic
Conpany Private Limted. W are of the opinion that in the
absence of any words to that effect, no such requiremnent
ought to be read into the said sub-section. A |ook at
Section 72 shows that where the Parliament intended to
provide such a limtation, it did so expressly. Section 72
deals with carry-forward and set off of business |oss. The
proviso to clause (1) of sub-section (1) of Section 72
expressly provides that such a course is permissible only
where "the business or profession for which the 1o0ss was
originally computed continued to be carried on by himin the

previous year relevant for that assessnment year". In the
absence of any words to that effect, it nust be held that
for availing the benefit of Section 32(2), it is not

necessary that the business carried on in the follow ng year
is the same business as was carried on in the previous year

The other questionis whether the assets which earned
the depreciation in the preceding year should exist and
shoul d continue to be wused for the purpose of business in
the following year. In the absence of any words in the said
sub-section to that effect, we cannot read this requirenent
also into the said sub-section. This is evident fromthe
words "or if there Jis no such allowance for that previous
year, be deened to  be the allowance for the previous year"
occurring in the sub-section

Yet another question which has to be answered before we
can answer the question concerned in‘this appeal is whether
it is necessary that in the foll owing year the assessee mnust

carry on business, i.e., some or other business, to avail of
the benefit of the said sub-section? Two views are possible
inthis behalf, viz., (1) since the sub-section speaks of
unabsorbed depreciation being carried forward to  the next
year and "added to the amount of the allowance for

depreciation for the follow ng previous year and deened to
be part of that allowance" the sub-section necessarily
contenpl ates existence of a business in the follow ng year
and (2) inasnmuch as the sub-section not only speaks of
adding the wunabsorbed depreciation to the depreciation
al l owance allowed in the follow ng year but al so says that
in the absence of such allowance, the carried forward
depreci ation all owance shall be the allowance for that year
it means that in the follow ng year the assessee need not
carry on any business or profession for availing the benefit
of sub-section (2) of Section 32. W are inclined to adopt
the second of the above two views having regard to the
decisions of this Court in Jaipuria China Cay Mnes (P)
Limted and Rajapalayam MIls Limted. W have extracted the
rel evant observations fromboth the judgnments hereinabove,
whi ch say that the unabsorbed depreciation allowance has not
only to be set off against other heads of inconme in the
rel evant previous year but where it is carried forward, it
"stands on exactly the same footing as the 'current
depreci ati on".

Now, coming back to the facts of this case, the
assessee had carried on a business in the accounting year
relevant to the Assessnment Year 1956-57. Then there was a
gap of about eight years whereafter he started a new
business in the accounting year relevant to the Assessnent
Year 1965-66. In the intervening years, he was in receipt of
income from property only. The assessee did not claimthat
the unabsorbed depreciation relating to the Assessnent Year
1956- 57 shoul d be set off against the property inconme in the
said intervening years. He made such a claimonly when he
comenced another business in the accounting year relevant
to the Assessnent Year 1965-66, i.e., 1in the assessnent
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proceedings relating to Assessnent Year 1965-66. Probably,
the assessee was under the inpression that he was not
entitled to set off the unabsorbed depreciation until and
unl ess he had income frombusiness in the follow ng year
(He seens to have been under yet another inpression, viz.,
not only should he have business income in the follow ng
year to claimthe benefit of Section 32(2) but also that the
very sanme assets should al so be used for the business in the
following year. This is evident fromthe fact that his claim
for setting off the wunabsorbed depreciation allowance was
confined to the extent it pertained to the old nachinery
utilised in the new business.) In the light of the
interpretation of sub-section (2) of Section 32 affirned by
us in this judgment, however, what shoul d have been done is
this: the wunabsorbed depreciation allowance relating to the
Assessment Year 1956-57 shoul'd have been set off against the
incone (incone fromproperty) ~in the follow ng year, i.e.
inthe follow ng previous year (relevant to assessnent Year
1957-58) and if the incone in that year was not sufficient
to absorb the entire depreciation allowance so carried
forward, it had to be carried forward to the next foll ow ng
year and so on. Only if sone depreciation allowance stil
remai ned to be absorbed, it could have been set off agai nst
the total income for the Assessnment Year 1965-66.

It is true that the question which was referred to the
Tri bunal under Sectioon 256(1) of the I'ncone Tax Act nerely
raises the question whether the unabsorbed depreciation
pertaining to the Assessment Year 1956-57 can be carried
forward and set off ‘~against the -income for the accounting
year relevant to the Assessnent Year 1965-66, yet we thought
it necessary to clarify the true position of |aw. W answer
the aforesaid question in the foll ow ng words:

If after setting off the unabsorbed depreciation
al l owance relating to the Assessnment Year 1956-57 agai nst
the income for the fol lowing assessnent years, any
depreci ation all owance still remained unabsorbed it could
have been set off against the income for the accounting
period relevant to the Assessnent. Year 1965-66.

In the |light of the views expressed by us herei nabove,
it is not necessary to go into the question raised by Dr.
Gauri Shankar, |earned counsel for the Revenue with respect

to the neaning of the words "the foll owing previous year".
The contention of the |earned counsel was that the said
expression neans literally what it says and it does not nean
any following previous year. Hi s submission was that if the
chain of setting off snaps for the reason that there is no
income in any of the follow ng years, it snaps once for al
and that the process of setting off cannot be restarted.

For the above reasons, Cvil Appeal No. 1052 of 1976 is
di sposed of in the above terns and the question referred by
the Tribunal wunder Section 256(1) of the Income’ Tax Act,
1961 is answered in the terns aforesaid. No costs.

The question referred to the High Court in Cvil Appea
No. 2840 of 1977 runs thus:

"Whet her on a proper interpretation of

sections 56, 57(ii) and 32(2) of the

| ncome- Tax Act, 1961, the wunabsorbed

depreciation of Rs. 70, 700/ - br ought

forward since 1952-53 could be set off

agai nst the business income assessed in

the assessnment year 1963-64 when the

source in respect of whi ch t he
depreci ation was conputed has ceased to
exist"?

Since the facts of this appeal are rather involved and
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we did not have the assistance of the counsel for the
assessee (the assessee remmined unrepresented), we think it
appropriate to remand the natter to the H gh Court for
di sposal afresh in accordance wth law and this judgnent.
Thi s appeal is allowed accordingly. No costs.

ClVIL APPEAL NO. 7372 OF 1995:

The High Court has refused to answer the reference,
nade at the instance of the Revenue, on the ground that the
Revenue has failed to file the paper-book inspite of a
period of ten years having elapsed since the reference. At
the sane tine, the Court noted the subm ssion of the |earned
counsel for the Revenue that the question referred herein is
concluded by the decision of the said Court (Bonbay Hi gh
Court) in Estate and Finance Limited. In view of our
judgnent in Estate and Finance Limted, we allow this appea
also and remt the same to the High Court with a request to
di spose it of according” to law and in the light of this
j udgrment. No costs.




