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ACT:

Bi har Forest Service Rules, 1953: Rule 35(iii)--Seniori-
ty--Fixation of inter-se seniority anong Assistant Conserva-
tors of Forest-Determning Factor--Inter-se seniority held
as Ranger.

Admini strative Law Statutory rule--Cannot be nodified
or altered by executive instructions.

HEADNOTE

The appellant and respondents 7 to~ 13 are Assistant
Conservators of Forest and are governed by the Bi har Forest
Service Rules, 1953. As per Rule 3 thereof appointnent to
the said post is nade either by direct recruitment or by
pronoti on of sel ected Rangers.

The appel | ant and respondents 7 to 12 were pronoters and
respondent 13 was a direct recruit. Though the appellant was
pronmot ed subsequent to the pronotion of respondents 7 to 12,
his appointment was nmade retrospective. The —appellant ~ was
the last to be confirned as Assistant Conservator of Forest:
As a Ranger also the appellant was appointed nuch later to
respondents 7 to 12. On the basis of confirmation seniority
has been determi ned. The appellant chall enged the seniority
of respondents 7 to 13 over him by way of a Wit Petition
in the Hgh Court. He relied on a nenorandumto the Cabinet
which contained a note that if the appellant was found fit
for pronotion his place would be above 10 general category
of ficers and since the nmenorandum was approved by the Cabi -
net his name in the seniority list should have been placed
above those officers. The respondents resisted the ‘claim
stating that the Cabinet had not approved the nenorandum in
its entirety. The H gh Court dismissed the Wit Petition and
this appeal, by special |eave, is against the said judgnent.
The contentions raised before the High Court were reiterated
in this appeal
this appeal
Di sm ssing the appeal
202

HELD: 1.1. Rule 35 of the Bihar Forest Service Rules,
1953 specifically deals with seniority. In the instant case,
Clause (i) of the proviso is not attracted. Even C ause (ii)
is not attracted inasmuch as respondent No. 13 even though
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was appointed by direct recruitnent, was not appointed "at
the sane tine" as the appellant and respondents7 to 12. It
is Clause (iii) which is relevant for the determination of
the seniority inter-se of the appellant and respondents 7 to
12. On a plain reading of this Clause it is apparent that on
substanti ve appoi ntnent of Rangers to the service by pronp-
tion, their seniority inter-se in the service is to be
governed by "their seniority inter-se held as Rangers". The
appel lant as well as respondents 7 to 12 have already been
confirmed as Assistant Conservator of Forest and neet the
requi rement of "substantive appointnent to the service by
promotion”. In order to determine their inter-se seniority
as Assistant Conservator of Forest, therefore, their senior-
ity inter-se as Rangers shall be the deternmning factor.
Respondents 7 to 12 had been appointed as Rangers rmuch
before the date on which the appellant was appointed as a
Ranger. Hence the claimof seniority as nade by the appel-
| ant has no substance. [204D; 205B- E]

1.2. I't is settled |law that the provisions of statutory
rules cannot be nodified or altered by executive instruc-
tions, and it is only in the absence of statutory rules that
executive instructions have relevance. As such even if for
the sake of argunent it nmay be accepted that on account of
the nenorandum to the Cabinet or any other executive in-
struction the appellant was to be given seniority as clai ned
by him it could not be done, as in case of ‘a conflict, the
statutory provisions contained in proviso (iiii) of Rule 35
of the Rules shall prevail. [Z205E-F]

JUDGVENT:

CIVIL APPELLATE JURI SDI CTION: Civil Appeal No. 3982 of
1989.

From t he Judgnent and Order dated 20.4.1988 of the Bihar
H gh Court in CWJ.C No. 1749 of 1988.

B.R L. lyengar, Govind Mikhoty, K K Gupta and Har
Narain Q ha for the Appellant.

Anil Dev Singh, A K Sen, D. Goburdhan, T.C  Sharnm,
M's. Sushma Suri and D .P. Mikherjee for the Respondents.
The Judgrment of the Court was delivered by
QJHA, J. Special |eave granted
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This appeal has been preferred against the judgnent
dated 20th April 1988 of the Patna Hi gh Court dismissing a
wit petition filed by the appellant challenging a seniority
list. Necessary facts in brief are these:

The appellant and respondents 7 to 13 are Assistant
Conservators of Forest in Bihar Forest Service. Their = serv-
ice conditions are governed by the Bihar Forest = Service
Rul es, 1953 (hereinafter referred to as the Rules) nade by
the CGovernment of Bihar in exercise of the powers conferred
on it by the proviso to Article 309 of the Constitution of
India. According to Rule 2(vii) of the Rules "the service"
neans the Bihar Forest Service. Rule 3 provides that the
appoi ntnents of the service shall ordinarily be made by (a)
direct recruitnent in accordance with the Rules in Part |1
of these Rules by conpetitive exam nation to be held by the
Conmi ssion; and (b) by pronotion in accordance wth the
Rules contained in Part V of selected rangers specified
therein. The appellant and respondents 7 to 12 were sel ected
rangers and were appointed as Assistant Conservator of
Forest by pronotion under Rule 3(b). As is apparent fromthe
counter affidavit on behalf of respondents 8 to 10, respond-
ent No. 11 was pronoted as Assistant Conservator of Forest
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on 21st Decenber 1976, respondent Nos. 7, 8, 9 & 12 on 29th
Novermber 1977 and respondent No. 10 on 15th Decenber 1978.
In so far as the appellant is concerned, even though, he was
appoi nted subsequently, his appointnent was made effective
retrospective from 29th Novenber 1977. Respondent No. 13, on
the other hand, as is apparent fromthe seniority list which
was chall enged by the appellant, was appointed under Rule
3(a) of the Rule by direct recruitnment on 3rd May 1978. The
counter affidavit further indicates that respondent No. 13
was confirmed as Assistant Conservator of Forest on 30th
June 1983. Respondents 7 to 11 were confirnmed on 30th August
1983 and respondent No. 12 was confirmed on 5th August 1983
whereas the appellant was confirnmed on 31st Decenber 1986.
In the said counter affidavit, the dates of appointnment as
rangers of respondents 11, 7, 8, 9, 10, 12 and the appellant
respectively are stated as 3rd April 1958, 4th April 1958,
5th  April 1958, 9th April 1958; 7th April 1959, 1st Apri
1966 and 2nd April 1967. Even though a rejoinder has been
filed by the appellant, the correctness of the aforesaid
facts has not been denied therein nor has it been urged by
the |earned counsel for the appellant before us that these
facts are inaccurate. It is-on the basis of these facts,
therefore, that the respective subm ssions made by | earned
counsel for the parties have to be considered.
204

It has been urged by | earned counsel for the appellant
mainly relying on a nmenorandumto the Cabinet dated 24th
Novenber 1977 which contains a note that if ‘the appellant
was found fit for pronotion by the selection comiittee, his
place wll be above 10 general category rank officers nmen-
tioned therein, that in the seniority list the nane of the
appel l ant should have been placed above those officers.
According to the |earned counsel for the appellant the
menor andum was approved by the Cabinet on the sanme date and
yet in the inpugned seniority list the aforesaid direction
was not carried out. For the respondents, it was urged that
the Cabi net had not approved the menmbrandumin its entirety.
In our opinion, however, it is not necessary to gointo this
controversy. It was on the above premise that the wit
petition challenging the seniority list was filed by the
appellant in the High Court and according to his |earned
counsel, the Hi gh Court commtted an error in dismssing the
sane.

Havi ng heard | earned counsel for the parties, we find
it difficult to agree with the submission nade by the
| earned counsel for the appellant. As seen above, the serv-
ice conditions of Assistant Conservators of Forest who are
menbers of the Bihar Forest Service, are governed by the
Rul es. Rule 35 which specifically deals with the matter of
seniority reads as hereunder:

"35. Seniority of officers appointed to the
Service shall be determined with reference to
the date of their substantive appointnment to
the Service

Provi ded that - -

(i) in the case of nenbers of the Service
appointed by direct recruitnent at the sane
time, their seniority inter-se shall be in the
order of nerit in which their names are placed
in the list of successful candidates at the
Final Exami nation of the Indian Forest Col-
| ege, Dehra Dun;

(ii) in case where appointnents are nmade to
the Service both by direct recruitnent and
promoti on of selected Rangers at the sane
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time, the pronoted nenbers of the service
shall be senior to the nenbers directly re-
cruited; and

(iii) the seniority inter-se of
Rangers on substantive appointnent to the
Service by pronotion at the sane tine
205
shall be their seniority inter-se held as
Rangers. "

In the instant case we are not concerned with C ause (i)
of the proviso. Even Clause (ii) is not attracted inasnuch
as respondent No. 13 even though was appointed by direct
recruitment, was not appointed "at the sane tine" as the
appel lant and respondents 7 to 12, as already indicated
above. That is clause (iii) of the proviso, therefore, which
is relevant for the determination of the seniority inter-se
of the appellant and respondents 7 to 12. On a plain reading
of this Cause it isapparent that on substantive appoint-
nment of rangers to the service by pronption, their seniority
inter-se inthe service is to be governed by "their seniori-
ty" inter-se held as rangers". As seen above, the appellant
as well as respondents 7 to 12 have al ready been confirmed
as Assistant Conservator of Forest and meet the requirenent
of "substantive appointnent to the service by pronotion". In
order to determine their inter-se seniority as Assistant
Conservator of Forest, therefore, their seniority inter-se
hel d as rangers shall be the determi ning factor. The respec-
tive dates of appointment as rangers of the ‘appellant and
respondents 7 to 12 have already been given above. |Its
perusal indicates that respondents 7 to 12 had been appoint-
ed as rangers much before 2nd April 1967 which was the date
on whi ch the appell ant was appointed asa ranger. The dates
of appointment and confirmati on of respondent No. 13 who is
a direct recruit, have been noted earlier. In this view of
the matter the claimof seniority as made by the appell ant
has no substance.

It is settled |aw that the provisions of statutory rules
cannot be nodified or altered by executive instructions and
it is only in the absence of statutory rules that executive
i nstructions have rel evance. As such even if for the sake of
argument it may be accepted that on account of the nmenoran-
dum to the Cabinet or any other executive —instruction the
appel lant was to be given seniority as claimed by him it
could not be done as in case of a conflict the statutory
provisions contained in this behalf in proviso (iii) of Rule
35 of the Rules shah prevail. In the result this appea
fails and is dismssed but in the circunstances of the case
there shall be no order as to costs.

G . N. Appea
di sm ssed
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