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Suf ficiency of proof--inference from absconding--Inference
from non--recovery 'of jeep--Inference from presence of
accused in house where nurder was alleged to have taken
pl ace--1ndi an Penal Code, ss. 176, 201, 302.

HEADNOTE
The appel |l ants were prosecuted and conmmitted to the Sessions
for trial. Raghav was convicted and sentenced to death

under s. 302, |I.P.C. He and Jai Devi, his nother, Rananuj
Das, Mhan Singh and Udham Singh were convicted / under

section 201 |IPC Ramanuj Das was  al so convicted under
section 176 IPC. Their appeals were disnm ssed by the High
Court. They came to this court by special |eave. The

appeal of Raghav, Mhan Singh and Udham Singh was all owed by
majority, that of Ramanuj Das and jai Devi for offence under
s. 201, IPC was allowed unani nously and appeal of~ Ramanuj
Das for offence under s. 176 I PC was allowed by a mgjority.

Hel d (Kapur and Hi dayatul |l aha, JJ dissenting) that there was
no direct evidence about Raghav conmitting the ~murder of
Kam a and Madhusudan. There was no direct evidence about
his carrying away their dead bodies in the jeep. . There was
no direct evidence about Ramanuj Das or any other ~ accused
being a party to the removal of the dead bodies “from the
house. The entire case was based on circunstantia
evi dence. The circunstances proved agai nst Raghav were not
sufficient to support the finding that he had conmtted the

nur der . The nere absconding may | end weight to the other
evi dence establishing the guilt of the accused but by itself
that is hardly any evidence of guilt. It was too nmuch to

conclude fromthe non-recovery of the jeep that if it had
been recovered, it would have afforded evidence of existence
of human bl ood-stain and of its having been used to renove
evidence of nmurder. That circunmstance had no evidentiary
val ue. There was no evi dence about the part Ranmanuj Das or
Jai Devi played in the renoval of the dead bodi es.
The .fact that they were in the house and could have
possi bly known of the renmoval of the dead bodies, if that
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would not by itself establish that they assisted in the
renoval if the bodies. The conviction of the appellant was

not justified on the material on record.

Per Kapur and Hidayatullah JJ. The strained relations
bet ween husband and wife, the notive to escape the giving of
noney and | and as naintenance to the wife or child, suddenly
leaving the village at night with two others and al nost
si mul t aneous di sappearance of Kanmla and her son, no search
for her and absolute callousness on the part of Raghav,
giving of false explanation |ater on and his abscondi ng were
ci rcunst ances from which the Courts below were justified in
concluding that Kam a and her son were nurdered and Raghav

bad a predoninant notive ‘to commt the nurder. The
i ncul patory facts proved against Raghav were not capable of
expl anation on any other hypothesis except his guilt. The

Courts bel ow bad applied correct principles and found Raghav
guilty' and there “was no reason to disagree wth their
concl usi ons- The non-production. of the |jeep was a
ci rcunst ance —agai nst Raghav which the Courts below were
entitled to take into consideration. Articles like jeeps do
not just disappear in thinair and when they do disappear
and cannot be traced and when the allegation is that they
have been used for carrying away the dead bodies, their
nonproduction or their not being found is a circunstance
which a Court can take into consideration in-determning the
guilt of an accused person

No case under section 201 of the lndian Penal Code had been
made out agai nst Ramanuj Das and-jai Devi. What section 201
requires is causing any evidence of the commission of the
of fence to disappear or giving any information respecting
the offence which a person knows or believes to be  false.
It was not proved that the two appellants had caused any
evi dence to di sappear. There may be a strong suspicion that
if from the house dead bodies were removed or blood was
washed, the persons placed in the position of /'the two

appel lants nust have had a handin it, but still that
remains a suspicion, although a strong suspicion. There
nmere absconding would not fill the gap or supply the

evi dence which was necessary to prove the ingredients  of
section 201.
Anant Chintanman Lagu v. The State of Bonmbay., [1960] 2 S.C
R 460, CGovinda Reddy v. The State of Mysore, A Il.R 1960
S.C. 29, Stephen Seneviratnan v. The King, A |l.R" 1936 P.C
289, Towell's case, (1854) 2 C & K 309, Rex v. Horry, [1952]
N.Z L R 11 , Regina v. Onufrejczyk, (1955) 1 QB. 338
relied upon.
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Rex V. Hodge, (1833) 2 Lew. 22 7, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 72 of
1962,

Appeal by special |eave fromthe judgnment and order dated
February 8, 1962, of the Allahabad H gh Court in Crimna
Appeal s Nos, 1728 and 1739 of 1961 and Referred No. 125 of
1961.

Jai CGopal Sethi, AN Mlla, J.B. Goyal, C L. Sareen and
R L. Kohli, for the appellants,

G C. Mathur and C.P. Lal, for the respondent,

1962. WMy 4. The Judgnent of Das. Sarkar, Dayal, JJ., was
del i vered by Dayal, J. The Judgnent of Kapur and
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Hi dayatul | ah, JJ., was delivered by Kapur, J.

RAGHUBAR  DAYAL, J.-Raghav Prapanna Raghul Tri pat hi,
hereinafter called Raghav, Ramanuj Das, Jai Devi, Mhan and
Udham Singh, appeal by special |eave against the order of
the H gh Court of Allahabad, disnissing their appeal against
their conviction by the sessions Judge, Etawah, Raghav, was
convicted and sentenced to death under s. 302 1. P. C He
and the other apppellants were al so convicted of the offence
under s. 201 |. P. C. Ramanuj Das was convicted of the
of fence under a. 176 1. P. C al so.

The prosecution case, in brief, is that Raghav shot dead his
first wfe Kam a, and their son Madhusudhan, aged about 4
years, at about sunset on April 5, 1961, at their house in
vill age Ham rpur Roora, District Etawah The notive for this
conduct is "id to be Raghav’'s not caring for Kamla and ill-
treating her after his marrying one Bima in 1954, Kam a
had to go to her father’'s place and stay there for about two

years on account- of the alleged ill-treatnent she got at her
husband s
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hands. She was, however, brought back by Ramanuj Das, in
1960. He assured her father that she would be well | ooked

after and that he would transfer 90 bighas of land to her
and pay her Rs. 10,000/ -.

It is also alleged/'that earlier in the day on April 5,[1961]
Ramanuj Das bad ultinmately prom sed to Lakhan Prasad that he
woul d execute the necessary transfer deed on Monday
following and that Raghav left the place during their
conversation in this regard. 1t is alleged that he did so
as he resented the idea of so nuch property and cash, which
would have wultinmately benefited him being nade over to
Kam a. This resentnent is said to have pronpted Raghav to
murder his wife and son that evening.

W rmay now nmention facts to show the connection of | Rananuj
Das and ot her accused with Raghav which is said to have |ed
them to be parties to the disappearance of the evidence
about the murders in order to protect Raghav from | ega
puni shnment and thereby to conmt the of fence under 's. 201 1
P. C. Lachman Das was the Mahant of the tenple in village
Hami rpur Roora. Narayan Das, father of Raghav, and  Ranmanuj
Das were his disciples. On Lachman Das, death, Ramanuj Das
succeeded him as Mahant, though Narayan Das was the senior

disciples, as Narayan Das bad taken to secular life:
Ramanuj Das, Raghav, Jai Devi, nother of Raghav. Raghav’ s
wife Kam a, and Madhusudhan, all lived as. a joint Hi ndu

famly in the house in which there was the tenple. Mohan

Singh was a servant of Ramanuj Das. Udham Singh~ was al so

all eged to be a servant of Ramanuj Das.

Raghav nostly lived at Lucknow with Bima and his sisters

who were studying there. He is
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a law graduate. He possessed a jeep car whose registration

nunber was U. S. J. 3807.

No information was conveyed by anyone to the police about

the nunbers for about two days. Khushali, Chaukidar, | odged

a report at 9.20 a. m on April 7, 1961, at police station

Airwa Katra, District Etawah. The Station Oficer was not

present at the police station. This report nay be usefully

qguot ed here:
"Day before yesterday in the night Raghav of
ny village, who is a son of Narain Das, has
nmurdered his wedded wife and son by firing at
them with the gun of Mahant Ramanuj Das. He
has gone somewhere with the two dead bodies in
a car. There is a rumour about, it in the
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whole of the village. Having heard of it, |
went to the Mahant who is also the Pradhan of
ny village. | asked himto give me sonething
in witing, so that | would go to the Police
Station and make a report. The Mahant then
asked ne to wait and to go only after Thakur
Dal ganj an Singh had some. | did not listen to
him although he kept on forbidding. | have
cone to nake a report."
Sub-Inspector Brij Raj Singh Tomer, Station Oficer, Arwa
Katra, received the copy of the first information report at
11 a. m, and inmredi ately proceeded to the spot and reached
there at 2 p. m He inspected the house of Ramanuj Das and
prepared the site plan. He suspected blood stains at about
11 places in the house and took the stained plasters from
those places and put them.in different packets. Al the 11
packets were then sealed in a single bundle.
The Chemical Examner found the plasters in 5 of these
packets to be stained with blood. " The
244
Serol ogi st could not determ ne the origin of the blood on
account of its disintegration.
The positions of the plasters found bl oodstained are not
clearly made out fromthe various docunents, but, in view of
the fact that 11 stained plasters were taken in possession
from over the door in the front wall of the southern outer
room or fromits floor or its wall, that at |east 2 of the
bl ood stained plasters were fromthe southern outer room
portions, even if the other three blood stained plasters
were fromthe outer wall of the northern room the roof of
the tenple and the floor of the southern inner room
Sub-Inspeotor Brij Raj Singh Tonmer didnot find any of the
appel lants in the village.
On April 12, 1961, Bashir Hussain, Deputy Superintendent of
police, visited the spot and recovered suspect ed bl ood-
stained earth from the parnalas of the roof of the 'house
and also fromthe land on which the water of the /parnal as
fell. He took 7 sanples of such earth, put them in 7
packets and sealed themin a bundle.  The Chenical Exam ner
found the earth of two such packets to be stained wth
bl ood. Again, the Serol ogi st could not determ ne-the origin
of bl ood due to disintegration
On April 16, 1961, Bashir Hussain recovered Raghav’'s shirt
and pyjam from Snowhite, C eaners & Dyers at Lucknow, ~ as
they were suspected to be stained with blood. No blood was
detected on the pyjama. The Chenical Exanminer found bl ood
stains on the shirt. The Serologist could not detect the
origin of the bl ood.
The police failed to discover the dead bodi es of Kanmla and
Madhusudhan and al so the jeep car
245
Raghav surrendered in the Court of the Magi strate at
Bar abanki on April 20. Mhan was arrested on April 9,
Ramanuj Das surrendered in the Court of the Judicia
Oficer, Bidhuna, on April 24, 1961, Jai Devi applied for
bail on April 27, presunmably, she surrendered on that day.
As a result of the investigation, the appellants were sent
up for trial. Al the appellants denied that they committed
the offences wth and stated that they had been falsely
i mpl i cated.
There is no direct evidence about Raghav's commtting the
murder of Kam a and Madhusudhan. Neither is there direct
evi dence about his carrying away the dead bodies of Kanla
and Madhusudhan in the jeep that night fromvillage Ham rpar
Roora as alleged for the prosecution. There is no direct
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evi dence about Ramanuj Das or any other accused being a
party to the renoval of the dead bodies fromthe house. The
entire case agai nst the appellants depends on circunstantia
evi dence.
W may deal wth the circumstances which the |[earned
Sessi ons Judge and the High Court found established and from
whi ch they concluded that Raghav nmurdered Kana and
Madhusudhan and that thereafter, Raghav, Mhan and Udham
Singh, wth the connivance of Ramanuj Das and Jai Devi,
carried away the dead bodies in the jeep and disposed of
them
These circunstances are-
1. On April 5, 1961, Kamla and Madhusudhan
were in the house of Ramanuj Das.
2. Kam a_and Madhusudhan were | ast seen alive
on April 5, 1961, in the evening.
3. On April 5, 1961, Raghav Prapanna was al so
i n"the house of Ranmanuj Das.
246
4. On April 5, 1961 at about 5 or 6 p.m three
gun shots were fired on the roof of Rarmanuj
Das.
5. On April 5, 1961, at about 9 or 10 p. m
Raghav Prapanna, Mhan and Udham Singh Ileft
vill age Ham rpur Roora on the jeep of Raghav.
6. On April 5, 1961, at about 11 p. m Raghav
Prapanna purchased petrol fromBi dhuna Petro
Punp.
7. On April 6, 1961, at about 8. 30 a. m
Raghav Prapanna crossed. Rawatpur barrier in
Kanpur .
8. On April 6, 1961, Raghav Prapanna got a
post card sent by his sister that Kam a had
reached Lucknow safelvy.
9. On April 7,:-1961, blood-stained earth was
recovered fromthe house of Ramanuj Das from
11 different places.
10. On April 14, 1961, bl ood-stained earth was
recovered fromthe house of Ramanuj Das from 7
di fferent places.
11. Al the accused absconded after the
al | eged murder.
12. Bl ood-stained shirt and pyjama belongi ng
to Raghav Prapanna were recovered from the
possession of Snowwhite Dyers and C eaners,
Lucknow.
13. The police could not trace out the jeep of
Raghav Prapanna in spite of beat efforts.
On behalf of the appellants it is not dispute hat' the
ci rcunst ances nunbered 1, 2, 7, 9, 10, 1
247
and 13 have been established. It is contended for the
appel l ants that the other circunstances have not been proved
and that, even if proved, all the aforesaid circunstances
are insufficient to lead to the sole conclusion that Raghav
commtted the nurders of Kam a and Madhusudhan and that he
and the other appellants were parties to the renmoval of the
dead bodi es.
Kam a and Madhusudhan were in the house on April 5, 1961
They were not seen after the evening of April 5, 1961
The third circunstance is disputed, Raghav states that he
had | eft Hamirpur Roora on April 4. This finds support from
the statement of Sri Ram P.W 3, that he had seen Raghav
pass via Samain in a jeep that night. He saw this on
Tuesday, April 4, 1961 was a Tuesday. Even if he was in the
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village on April 5, his presence in the house does not put
him in such a position that his omission to furnish
information about the whereabouts of Kamia and Madhusudhan
or as to what happened to them should point to his
conmitting their nurders. He was not the only person in the
house to know of what happened to them There were other
persons in the house. It is true that the circunstance of
his presence in the house and the absence of any activity on
his part to nake enquiries about Kaml a and Madhusudhan when
they were not seen in the house on April 6, is a conduct
which is not expected froma husband, even if the relations
bet ween t he husband and the wi fe be strained.

The fourth circunstance that three gun shots ,were fired
fromthe roofs of Ramanuj Das at about 5 or 6 p.m on Apri
5, cannot | ead reasonably to the only conclusion or even to
a reasonable suspicion that Raghav did fire those shots,
that he
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fired themin the roomand that he shot dead his wfe and
son by that firing. The connection between the firing of
gun shots fromthe side of the roof of Ramanuj Das and the
all eged nurders, seenms to usto be too renote to arrive at
the concl usion that Raghav had killed his wife and son-

In this connection, reference may also be made to
circunstances Nos. /9 and 10, relating to the recovery of the
bl oodst ai ned earth fromthe house. The bl ood-stained earth
has not been proved to be stained with human bl ood, Again we
are of opinion that it would be far-fetched to conclude from
the nmere presence of bl ood-stained earth that that earth was
stained with human blood and that the human bl ood was of
Kam a and Madhusudhan. These circunstances have; therefore,
no evidentiary val ue.

The facts that Kam a 'and Madhusudhan have not been seen
since the evening, of April 5, 1961, and that bl ood | stains,
not proved to be of human origin, were found in that 'room
are not sufficient for holding that they must have been
nur der ed, however strongly one nmay suspect it in view of the
unl i kel i hood of their having |l eft the house for any / other
pl ace.

In this connection, reference may also be made to
circunmstance No. 8. Exhibit Ka-7 was addressed by Govind
Kumari, sister of Raghav, to Ramanuj Das on April 6, 1961
from Lucknow. It is stated in this post-card that ~Raghav
etc., had arrived safely and that as 'bhabi’ had also
arrived, it was not necessary for her to cook food etc.’.
This letter, according to the post-nmark, reached Sanrin Post
Ofice on April 10, and was not delivered till April 13, to
the addressee, as he was not present, and was ultimately
handed over to

249

the Deputy Superintendent of Police, in conpliancewith the
orders of the Magistrate. under s. 95 C. P. C It is
alleged that this letter was witten at the instigation of
Raghav in order to prepare evidence about Kaml a' s reaching
Lucknow on April 6. There is however no evidence on record
about Raghav’'s having a hand in the sending of this letter
by Govind Kumari. She was not exanmined to prove the
contents of her letter and to explain to whom she referred
to as bhabi’ Raghav has stated that he had gone to Lucknow
along with Rama Sewak’s wi fe, whomhe also called bhabi’
That may be true or not. The fact remains that there is no
evidence that Govind Kumari wote this postcard with a
purpose and at the instigation of Raghav. The evidentiary
value of this postcard is nil and the conclusions that
Raghav got this. letter sent is not justified when there is
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no evidence to that effect and there is no definite proof
that the expression bhabi’ referred to Kanla

Support for. t he i nference t hat t he expr essi on
"bhabi’'referred to Kanl a has been found, by the Court bel ow,
fromconpl ete om ssion to Govind Kumari’s sending wi shes to
Kam a and Madhusudhan, as it is expected that if she knew
that they were at Ham rpur Roora, she would have conveyed
her wi shes to them One can normally expect this, but it is
in the statenent of Lakhan Prasad, P. W 6, that there could
not have been good relations between Govind Kumari and
Kam a. Lakhan Prasad deposed that on his asking Kam a the
cause of her unhappiness for the last four years, she told
hi mt hat one Sub-Inspector Iqgbal visited her father-in-law s
place and had illicit connection with Govind Kunari and that
these persons, together with Raghav, used to take wine and
nmeat in the tenple. ~She further told himthat her conpl aint
to her nother-in-law in this respect

250

went un-heeded. It follows, therefore, that om ssion of the
usual courtesies in the postcard from Govind Kunari need not
lead to the conclusion that it was on account of the attenpt
to show, when need be, that Kaml a and her son had reached
Lucknow and were alive on April 6, 1961.

Crcunmstances 5 and 6, by thenselves, are not sufficient to
| ead to the conclusionthat Raghav had taken the corpses of
Kam a and Madhusudhan in the jeep fromthe village on the
night of April 5, 1961, when there i's no evidence of any
Wi t ness about seeing any such things in the jeep which m ght
reasonably lead to the inference that they contained the
dead bodi es.

The 7th circunstance, does not in any way go agai nst Raghav,
as he hinself admts to have gone to Lucknow from village
Bhuwain on April 6, 1961. |In doing so he would pass
Rawat pur barrier. This circunstance, in-a way, supports his
version and has nothing incrimnating in itself.

The 11th circunstance, as stated, is not quite correct. Al
the accused did not abscond after the alleged /nurders.

Ramanuj Das hinself was in the village till the norning of
April 7, according to the statenment of Khushali, =~ Chowki dar
who |odged the first information report. |[|f he and others

left the house after knowing of the report |odged by the
chowki dar, that is understandable. The nere absconding,
however, may | end weight to the other evidence establishing
the guilt of the accused, but, by itself, 1is hardly -any
evi dence of guilt.

The 12th circunmstance, is about Raghav's shirt being found
to be stained with blood by the Chem cal ' Exaniner. The
bl oodstain has not been proved to be of human  origin. In
the circunstances, this circunmstance has no evidentiary
val ue in
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connecting Raghav with the offence of nurder. Further,the
shirt was recovered fromthe Dry C eaners on April 16. It

was given to themon April 9. The nmurder is said to  have
taken place on April 5. Bloodstain on the shirt could have
been due to reasons other than Raghav's taking part in the
nmurder of his wi fe and son.

In this connection, reference nmust be made to the statenent
of Babu Lal, P. W 7, the proprietor of the Snowhite
Cleaners & Dyers to the effect that when Raghav gave himthe
shirt for washing it was not blood-stained. He has also
stated that even when the Sub-Inspector took it in
possession, it was not bl ood-stained. The High Court
considered Babu Lal’s statenent to be untrue as he had
signed the recovery list which stated that the shirt had
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stains suspected to be washed bl oodstains. There was no
statenent that the shirt had bl oodstains on April 9 when it
was given for washing. Further, if the signing of the
recovery |ist by Babu Lal as a witness to the recovery be
taken to be his statenent about the correctness of its
contents, that statement woul d be inadmi ssible in evidence
in viewof s. 162, . P. C

The last circunstance, as a piece of evidence against the
accused, is that the police could not trace out the jeep of
Raghav in spite of best efforts. The inability of the
police to find the jeep does not prove that the jeep, if
found, would have furnished evidence against Raghav by
showi ng the exi stence of ‘human bl ood-stains on its parts and
thereby indicating that it was used in renoving the corpses.
If it bhad been recovered and human bl oodstains had been
found on it, there woul d have been sone evi dence agai nst the
accused about the jeep having been used for renoving the
dead bodies. But it -is too nuch to conclude fromthe non-
recovery of the jeep that if recovered
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it would have afforded evidence of existence of human
bl oodstains and thus of its having been used to renove
evidence of rmurder.  This circunstance has therefore no
evidentiary val ue.

In this connection, we nust refer to the unusual conduct of
the Magistrate in forwarding the letter of request by the
I nvestigating officer under a. 94 C. P. C, to the Jailor
requiring Raghav to convey information in whose charge he
left his jeep No. 3807 while surrendering in Court at Bar&
banki, and the whereabouts of the jeep at the tine. The
I nvestigating Oficer could have interrogated the accused in
jail, as is usually done, of course, with the permssion of
the Magistrate. But, to attenpt to get witten replies from
the accused, is unusual, if not unwarranted under the Code
of Crimnal Procedure. Any way, any reply given by the
accused to such a query of the Investigating Oficer, cannot
be wused in evidence in viewof a. 162 of the /Code of
Crim nal Procedure.

We have now dealt with the pieces of circunstantial evidence
which were accepted by the Courts below and are of ~ opinion
that those circunmstances are not sufficient to support the
finding that Raghav committed the murder —of Kama  and
Madhusudhan.

The facts alleged to constitute notive for Raghav to conmt
the nmurders do not necessarily provide ~such~ a notive.
Raghav married Bima in 1954 and for seven years he  appears
to have continued his marital relations with Kam a as well.
Madhusudhan was born in 1957. He nmay not be  showi ng the
sane affection to Kama after his marriage with Bi ma as
before. There m ght have been sonething of an estrangenent
in his relations towards her. But all this would not afford
a notive for murdering her, and also their son Madhusudhan
The suggestion to Ramanuj Das to TOY
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Rs. 10,000/- to Kamla and also to transfer 90 Bi ghas of land
to her, even if true, need not have caused such a resentnent
to Raghav as to decide on nurdering his wife and son. There
is nothing on the record to indicate how such a transfer of
cash and property would affect the total property of Ramanuj
Das, and how, ultimately, Raghav would be affected by it.
Apparently, Raghav would have no claimto the property left
by Ramanuj Das as a nahant of the mutt or tenple. The
property would go to the successor of Ramanuj Das. Raghav
who was leading a secular life, will dot succeed to the
Mahant ship, just as his father Narain Das, though a senior
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di sciple of Lachman Das, did not succeed to it. His |eaving
the place when Ramanuj Das was approached by Lakhan Das to
transfer cash and land to Kama, does not necessarily
i ndicate that he left as he resented the suggestion. There
is no evidence that he raised any protest at the tine or
indicated by any expression that Ramanuj Das shoul d not do
so. We do not consider it reasonable to conclude from the
nere fact of his leaving the place, that be did so on
account of such keen resentnent as woul d make him conmmit the
murders of his wife and son

Lastly, there is no such circunmstantial evidence which woul d
establish that the appellants had renpved and concealed the
dead bodi es. We have already referred to the absence of
evi dence about the dead bodies being carried in the jeep
that night by Raghav. ~There is no evidence about the part
whi ch Ramanuj Das or Jai Devi played in the renoval of the
dead bodies. The fact that they were in the house and coul d
have possibly known of the renoval of the dead bodies, if
that was a fact, would not by itself establish that they
assisted in'the renoval of the bodies. W are therefore of
opi ni on that no of fence under a. 201
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I. P. C has been established against the appell ants.
Further. no offence under s. 176 1. P. C.  can be held proved
agai nst Ramanuj Das when there is no proof that Kamla and
Madhusudhan were nurder ed. As a nenber of the village
Panchayat he was bound to convey information-to the nearest
Magi strate or Oficer-in-charge of  the nearest Pol i ce
Station about the conmi ssion of an offence under. s. 302, 1.
P. C., only when a nurder. had been commtted and he know
about it.

The conviction of the appellants for the various offences is
therefore not justified on the material ~on record. We
therefore allow the appeal, set aside their conviction and
acquit them of the offences they have been convicted of.
They will be released forthwith from custody, if not
required to be detai ned under any other process of law.
KAPUR, J.-This is an appeal against the judgnent and / order
of the H gh Court of Allahabad confirmnming the conviction and
sentences passed on the appellants. O the appellants
Raghav Prapanna Tripathi was convicted of murdering his wife
Kamla and his son Madhusudhan on the evening of April~ 5,
1961 at Hamirpur Roora and was sentenced to death. He and
ot her appellants were also convicted under s. 201, Indian
Penal Code for causing the di sappearance of the evidence of
the crine and were sentenced to five wyears _rigorous
i mprisonnent. Appel | ant Ramanuj Das was further~ convicted
under a. 176, Indian Penal Code and sentenced to 3 nonths’
ri gorous inprisonment.

The conviction is based on circunstantial evidence. Thi s
Court in Anant Chintaman Lagu v. The State, of Bonbay has
l aid down the princi-

(1) (1960)2 S.C. R 460.
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pl es which govern such cases. In that case Hi dayatullah J.,
at p. 516 quoting the observations of Baron Parke in
Towell's case(l) where the learned Baron laid down the
principles applicable to such cases observed that any
ci rcunmst ance which destroys the presunption of innocence, if
properly established can be taken into account to find out
if the circunstances lead to no other inference but of
guilt. Thus what we have to see is whether taking the
totality of circunstances which are held to have been proved
against the appellants it can be said that the case is
est abl i shed agai nst the appellants i.e. t he facts
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established are inconsistent with the innocence- of the
appel l ants and i ncapabl e of explanation on any hypothesis
other than that of guilt. See also Govind Reddy, State of
Mysore(2). It may also be observed here that ordinarily
this court does not reassess the evidence and reexam ne the
findings reached by the courts below particularly where
there are concurrent findings of fact, but it was urged
before wus that this is one of those cases where the rule
| aid down by the Privy Council in Stephen Seneviratne v. The
king (3) applies i.e. on the evidence taken as a ,whole no
tribunal could as a matter of legitimate inference arrive at
the conclusion that the appellants are quilty. The
inference of guilt of the appellants has been drawn from a
nunber of circunstances which, according to the appellants,
do not lead to the irresistible conclution that they are
guilty and which, according to the subm ssion of the res-
pondent, lead to only one conclusion and one al one that the
appel l ants have been rightly convicted and sentenced. In
order to satisfy ourselves at to the guilt of the appellants
we have " found it expedient in this case to go into the
evi dence and see whet her the conviction is rightly based.

(1) (1854) 2 S.C.R 309). (2) A1.R 1960 S.C. 29.
(3) AIl.R 1931 P. C. 289, 299.
256

In village Ham rpur Roora which is in Itawah district there
is a religious institution of which Lachhman Das was the
Mahant. He had two chel as (disciples) tHe elder was Narain
Das and t he younger Ramanuj Das who is one of the appellants
in the present case. Narain-Das got married and was
therefore excluded from succession. Hs wife is  Jai Devi
who is also an appellant and they has several  children
anmongst whomis their son Raghav who is another appellant in
the case and they have got younger sons and sone daughters
amongst whom we need only nmention Govind Kumari 'who is
M A. LL.B. of the Lucknow University but she is neither a
wi tness nor an accused in the case. The other two  accused
are Mdhan Singh and Udham Singh who are retainers /(if the

Mahant . Raghav in the year 1950 was married to Kanla who
was the daughter of Rain Sarup, a well-to-do gentleman
l[iving in another village. |n 1954 Raghav narried  anot her

girl who is also an MA., LL.B. and she and Raghav with
Govind Kumari and other sisters were livingat Lucknow in a

flat in Shankarpuri. The case for the prosecution is that
after the marriage the relations between Kama, the first
wi fe, and Raghav were stained and she was ill-treated by her

husband and Kanml a had to | eave her father-in-law s house and
to go and live with her father in his village. Before this
Kam a and Raghav bad a son Madhusudhan who was born in 1957.
Wil e Kamla was staying with her father, P.W Lakhan Prasad
i ntervened and suggested to Rananuj Das appellant to /' give
to Kamla Rs. 10,000 in cash and 90 bighas of land and this
was agreed to by Ramanuj Das and on this assurance Ranmanuj

Das went to Kamla's father’s house and brought back ‘Kam a
after the Bidai cerenpny was perform ed. It has | been
stated in the evidence of Ram Sarup which has been accepted
by the High Court that Ramanuj Das hinself had told him (Ram
Sarup) that the noney and the | and woul d be given.
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Sonetimes in February 1961 i.e. about a month and half
before the date of the alleged occurrence Ram Sarup went to
the house of Ranmanuj Das along with Lakhan Prashad P.W He
asked Ramanuj Das to execute the docunent in respect of the

property and also in regard to the noney and they were told
by Ramanuj Das that after Raghav returned from Lucknow this
would be done. After having this talk Ramanuj Das, Ram
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Sarup and Lakhan Prasad net Kamla in the house of Ranmanuj
Das and apprised her of this arrrangenent. On April, 4,
1961 Lakhan Prasad cane to know about the arrival of Raghav
and on the following day i.e. April 5, 1961 he want to
Vamanuj Das as he had been instructed by Ram Sarup and there
he found both Ramanuj Das and Raghav. Lakhan Prasad then
asked Ramanuj Das that the promse in regard to Rs.10,000
and 90 bighas of land should be carried into effect.
Thereupon it is stated that Raghav got up abruptly and left,
the place but Ramanuj Das promi sed to execute the docunent
on the day Ram Sarup could come. Lakhan Prasad told Ramanuj
Das that he would go to Ram Sarup on Saturday i.e. April 8,
1961 and bring himon the following day i.e. April 9, 1961
and then the docunment could be executed on Mnday, Apri
10, 1961. This arrangenment = was accepted by Ramanuj Das
Lakhan Prasad then went and informed Kanml a about it.
According to the prosecution both Kaml a and Madhusudan were
nmurdered with gun shots sonetinme in the evening of April 5,
1961, the day the above' tal k took place. These gunshots
were heard by three witnesses. The sanme evening Raghav | eft
Ham r pur Roora by jeep acconpanied by appellants Mhan Si ngh
and Udham Singh '|I hey were seen passing through the village
Samain at about 9 Oclock by PW Sri Ram They then
proceeded to Bidhupa where petrol was purchased from the
shop of one Rain Bhajan P.W This was at about
258
11 P.M Ram Bhajan saw two ot her persons in-the jeep which
was being driven by Raghav. They then crossed the Ganga at
Kanpur at the Rawatpur Barrier at 8.30 a.m and from there
proceeded to Lucknow, A post card was sent from Lucknow on
April 6, 1961 by Govind Kumari in regard to the arrival of
Raghav and ot hers.
It is not disputed that Kanml a and Madhusudan were not seen
alive after the evening of April 5, 1961. As a matter of
fact it is admtted that she becane "tracel ess" after Raghav
left Hamrpur Roora. On April 7, 1961, Khushali Chowki dar
of the village nade a First Information Report at the police
station to the follow ng effect.
"Day before yesterday in the ni ght Raghav of
ny village,, who is son of Narain Das, has
mur dered hi s wedded wi fe and son by firing of
them wth the gun of Mhant Ramanuj Das. He
has gone sonme where with the two dead bodies
in acar. There is a rumour about it in -the
whole of the village. Having heard of it, |
went to the Mahant who is also the Pradhan of
nmy village. | asked himto give nme~ sonething
inwiting, so that |I should go to the Police
Station and nmake a report. The Mhant /then
asked ne to wait and to go only after  Thakur
Dal ganj an Singh had conme. | did not listen to
him al though he kept on forbidding. I have
cone to make a report".
The Sub-inspector-in-charge of the Police Station had- . gone
in connection wth sone official duty and therefore the
above information was sent to himby the police. He canme to
Ham rpur Roora at about 2 p.m and inspected the house where
the deceased was residing. According to his statenent he
did not find any one in the house; he took some wtnesses
along with himand nade a search of the house and there he
found sone patches

259
which | ooked |ike blood on the terrace and in the roons of
the first floor. He prepared a site plan and made a

menor andum of what he saw there. This site plan and the
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menor andum t hat he prepared have been proved. He took into
possessi on bl ood stained plaster pieces fromll places from
inside the room put theminto separate packets and nade the
packets into a bundle and sealed it. On April 12, 1961
Pol i ce Deputy Superintendent Bashir Hussain took in and the
i nvestigation and cane to the place of the occurrence and
found seven other places where there were marks which | ooked
like blood narks and he took the earth into possession
These included places |ike Parnalas (water spots). These
were also nmade into a seal ed parcel but wunfortunately al
these articles were not sent to the Chem cal Examiner till
May 25, 1961 and when exam ned out of 11 pieces which had
been collected by the Sub-Inspector five were found to be
bl oodstai ned and of out seven pieces collected by Deputy
Superi ntendent Bashir ~Hussian only two were found to be
bl oodst ai ned. When  these articles were sent to the
Serol ogi st the origin of the blood could not be ascertained
as the blood by that tine had disintegrated.

The Sub-l'nspector ~searched for the, accused persons but

could not find any one at the house or at other places. On
April 10, 1961 he arrested Mhan Singh appellant but the
ot hers could not be traced. They excepting Raghav
surrendered t hensel ves on di fferent dat es in t he

Magi strate’s court i'n the district of Etawah Ramanuj Das on
April 24 and Jai Devi on April 27. The Sub- 1 nspector
started a search for Raghav, |ooked for him in different
pl aces in Lucknow but he could not find himnor was his jeep
f ound. April 20, 1961 Raghav surrendered in the court of
the Magistrate at
260
Nawabganj in the district of Barabanki. In the application
he stated as foll ows: -
"2. That Srimati Kam a daughter of Ram ' Swarup
of village Manchhana, P. S. Kotwali District
Mai npuri, residing in-my house has becone
tracel ess along with her minor son and in this
connection a strong runour has been set afl oat
by the enemies of the applicant’s famly to
the effect that she has been nurdered."
He also stated that his nanme was being associated with the
murder because of enmity. AD Affidavit was filed in the
court of the Magistrate by Govind Kumari—sister of the
appellant in which it was stated that Kama had run away
fromthe house of Ramanuj Das after stealing ornanments. The
jeep in which Raghav had | eft Hamirpur Roora Was never found
in spite of the best efforts of the Police.
During the course of their investigations the police
recovered fromthe |laundry of on Babulal P.W in Lucknow a
shirt and a pyjanma belonging, to appellant Raghav. The
pol i ce thought that there were bl ood marks both on the shirt
as well as the pyjana but the Chenical Exam ner only  found
three minute size bl oodstains on the shirt but the origin of
this blood also could not be discovered as the blood had
di si nt egr at ed. The appellants were then tried before the
| earned Sessions Judge who convicted them as has been said
above. The conviction was upheld by the H gh Court and the
appel l ants have conme to this court by special |eave.
It may be remarked that the dead body of Kama or her son
Madhusudan was never found and this is a case where there is

no direct proof of corpus delicti. The question is whether
in a case
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like this and on the evidence which we are going to
di scuss, it <can be said that a ease of nurder has been

proved and it has al so been proved as to who committed the
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murder and further whether a case under s. 201 has been
out .

There are certain facts in this case which are not
controversy. The appellant Raghav after having been mar
to Kamla for about four years married a second tinme.
second wife is Vimawho is a graduate of the Luc

made

in
ried
Hi s
know

University. 1t is not disputed that sone tine in 1959 Kan a

with her son Madhusudan who was born in 1957 went to
with her parents, her father being a well to-do resident
another village. She stayed with her parents for about
years and was brought back to Hamrpur Roora sone tinme
1960. The prosecution case is that this was on the pro
that she will be given Rs.. 10, 00) in cash and 90 bi ghas
land but this is denied by the defence. The H gh Court
found this fact proved. There is again no dispute a
their (Kam a and her son Madhasudan) being alive upto
evening of April 5, 1961 On the night between April 5
April 6, both Kaml a and Madhusudan di sappeared. They
not seen at - the ~house of Ranmanuj Das where they
resi di ng 'and where al so were residing her father in-Ilaw
his famly and her husband whenever he cane to the vi
from Lucknow where he was a University student and where
had a flat of his own for his residence and that of
second wife Vima and his sisters. It is also clear on

live
of
two
in

m se
of
has
bout
t he
and
wer e
wer e
and
| age
he
his
this

record that none of the nmenbers of the family i.e. Ranmanuj

Das, Jai Devi or any other nade the slightest attenpt
trace the whereabout of Kamla and her son after t
di sappearance. No report was nade to the Police, no se
was mmde. On the other hand when the chowkidar of
vill age Khushali P. W, asked Ramanuj Das
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to give sonething in witing so that he could inform
Pol i ce regarding the runour which was afloat in the vi
about the murder of Kama and her son he told him to
till Dalgajan Singh canme. It was after this that
chowki dar nmade a report at the Police Station

The first question is as to whether Kaml a and her son
murdered and the nurder was committed in the ~house
Ramanuj Das as alleged by the prosecution. As we have
above both Kanla and her son were seen alive till
evening of April 5, 1961 and they were not seen thereaf
Both the courts bel ow have found and there is evidence
the record that relations between Kama and he  hus
Raghav were strained and it was for that reason that she

to
heir
arch
t he

t he
| age
wai t

t he

wer e
of
sai d
t he
ter.
on
band
had

gone away to her parents house. Ram Swarup, Kama's father

has deposed to this and so has Lakhan Prasad who  dep

osed

that whenever he nmet Kamla he found her to be unhappy.

Odinarily amongst famlies such as that of the appel
daughters-in-law do not go away to stay at their par
house unless there is reason for it. , The High Court
considered this evidence in regard to the relations- bet
the husband and the wife at great length and it is

| ant
ents
has
ween
not

necessary to repeat those statenents of the w tnesses which

have been referred to in the judgment of the Hi gh Court.
are satisfied that on this evidence the H gh Court
rightly found that the relations between the two

e
has
wer e

unhappy. |In those circunstances it has to be enquired as to

how and why Kam a canme back to the house of her in-
along with her son. For that the evidence again is of
Swarup and Lakhan Prasad. Sonewhere in 1960 Lakhan Pr
went to Ram Swarup and asked himthat Kam a should be
to Hamrpur Roora and that there would be no fur
trouble. we also told Ram Swarup that Ramanuj Das
decided to give Kama a sumof Rs. 10,000 in cash
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and 90 bighas of Land for cultivation on the understanding
that she would reside at Ham rpur Roora. On this condition
Ramanuj Das canme and took Kama with himafter the bida

cer enony. On that occasion, according to ham Swarup

Ramanuj Das told himthat he would settle the noney and the
land as promised. Sonetime in February 1961 Ram Swarup
acconpani ed by Lakhan Prasad went to the house of Ranmanuj

Das and asked himto performhis part of the pronise to
whi ch Ramanuj Das replied that be would do so on the arriva

of Raghav from Lucknow.

On April 5, 1961, the date of the alleged nmurder, Lakhan
Prasad went to the house of Ramanuj Das and there he had a
talk with Ramanuj Das, Raghav was al so sitting near Rananuj

Das. When Lakhan Prasad started tal king about this natter
Raghav got up and went away but Ramanuj Das promni sed that he
woul d execute the docurment on Monday April 10, 1961 and it
was arranged that Ram Swarup woul d al so be present by them
and Lakhan Prasad inforned Kaml a of this fact. The defence
has denied this part of the prosecution ease and before us
the evidence of Lakhan Prasad was severely criticised and
reliance was placed on thecriticismof this witness by the
| earned Sessions Judge. It~ appears that the | ear ned
Sessions Judge has ~been unduly severe on Lakhan Prasad
nmerely because of a post card which was produced by, Ramanuj

Das and proved by defense wtnesses 'that the narriage
between Kamla and Raghav was not brought about by Lakhan
Prasad but by Dafadar Singh. Lakhan Prasad had deposed t hat
he had brought about the marriage.” It was also said that
Lakhan Prasad was unable to recognise the photograph of
Govi nd Kumari and ot her children-and thus could not be very
famliar with the famly. But the evidence of Lakhan Prasad
gets strong corroboration fromthe evidence of Ram Swarup.
The
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Hi gh Court was satisfied that on that day Ramanuj Das had
agreed that he woul d execute such a docunent and we see no
reason to differ fromthe finding of the H gh Court,

The fact that Ramanuj Das was present for the settlenment of
noney and land in favour of Kama is anply proved on this
record and it is equally clear that when this mtter was
broached in the presence of Raghav he suddenly left the
pl ace from which an inference mght well be and has rightly
been drawn that he was not very happy about this settlement.

On the sanme evening three shots were heard by three
witnesses P. W, Narain Singh, P.W Lallu Singh-and P. W
Babu Si ngh. Both the <courts below have accepted the
testinmony of these witnesses. W have gone through the
evidence of these wtnesses and although there may be
certain points on which the testinony of. these w tnesses
nmay legitinmately be subjected to criticism those points are
Dot sufficient to detract fromtheir evidence that ‘they did
bear three shots being fired. The defence had put forward
the theory that it was the firing of a toy gun by the
younger brother of Raghav which these witnesses heard on
that day but this plea has rightly not been accepted by the
H gh Court.

The question then arises whether Raghav was in the village
on April 5, the date of the murder. The case for Raghav is
that he had left on the 4th and that he was not in the
village on the 5th. One fact which has been taken into
consideration against this plea is the statement of Lakhan
Prasad when he states that in the presence of Raghav the
guestion of settlenment of land and of noney was discussed
and n Raghav got up and went away. This, according to
Lakhan Prasad, was on the 5th. Then
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there is the evidence to showthat the jeep of appellant
Raghav was seen in the house of Ramanuj Das on the evening
of th. This evidence is of P. W Narain Singh who saw the
jeep in the house and of P. W Lallu Singh who saw the jeep
of Raghav going towards the north at about 9 or 10 O d ock
on the evening of April 5, 1961 and finally the evidence of
P. W Babu Singh who says that on the sane evening he heard
the sound of car at about 10 p. m He also stated that the
only person who had a jeep or a car was Raghav. These
wi t nesses have been believed and after going through their
evidence we are of the opinion that they have been rightly
bel i eved. There is then the evidence of P. W Sri Ram who
says that on April 5. at about 10 p.m he saw the jeep of
Raghav in village Samain which is at a distance of a nile
and in that jeep there were the appellant Raghav and the two
appel l ants Mhan ~Si ngh-and Udham Si ngh and that the back
curtain of the jeep was drawn. This evidence was criticised
on the ground that this wi tness had nade a mistake as to the
date which” was ~4th and also that he did not neet the
appel l ant*s jeep there but at another place on the cana

bank and it is argued that the statenent of this witness is
conpatible w th the case of the defence. It appears to us
that Sri  Ram has made a m stake about the date. He was
deposing after a long tinme but corroboration is from anot her
source and that shows that Sri Ram nust have seen the |eep
on the 5th and not the 4th. The jeep was seen at Ham rpur
Roora on the 5th by two witnesses.” Raghav was seen at the
house on the 5th by Lakhan Prasad and his further novenents
have been traced al so.  Raghav took petrol fromP. W Ram
Bhajjan who states that the petrol was purchased about 10-30
P. M or 11 p. m and considering the distance  between
Bi dhauna and Sanai n that woul d probably be the
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ti me when Raghav woul d be in Bidhuna. ~The evidence of @ this
wi tness was also criticised that he made a m stake in regard
to time and that petrol was brought at 2 p. m and’ not in
the night. It was argued that other cash nenps bad not been
taken from Ram Bhajjan which, if they had been taken, would
have shown that the petrol was taken not at 10-30 p. m or
11 p. m but earlier in the afternoon. This wtness has
gi ven good reasons why he remenbered the tinme when petro

was taken by him He stated that two days later he  heard
the runmour and then renmenbered the time and the date on
whi ch  Raghav bad bought petrol fromhim He was criticised
for not renmenbering the tinme when Raghav bought petrol on
the 4th but then he had no reason to recall that visit. In
our opinion the testinony of this witness has been rightly
accepted by the courts below. On the norning of 6th the
jeep was seen at the barrier at the river Ganga at Kanpur at
8-30 a. m and then Raghav went to Lucknow. From the
evi dence of denmand of Lakhan Prasad for the Settlenment of
land on Kama on April 5, 1961 in the presence of ' Raghav
from the fact that the jeep of Raghav was seen in the
village in the evening and his jeep was seen going from
vill age Ham rpur Roora and agai n at Sanmmi n and Bhi dhuna an

inference has rightly been drawn that appellant Raghav was
present in village Hamirpur Roora on April 5 and his plea
that he left that village on the 4th is fal se.

The police was informed about the runour in the village of
the nurder of Kam a and her son on April 7 and the Sub-
I nspector Brijraj Singh Tonar cane to the house of Ramanuj

Das at about 2 p.m He went into the house and inspected the
pl ace of occurrence and prepared a site plan and nmeno
showi ng as to what he saw. This, he has sworn to be correct
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and there is no reason to doubt his testinobny. According to
his statement he found
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what appeared to be blood at different places in the roons
and be took the plaster fromthose places. As we have said
above the origin of this blood has not been proved because
of disintegration but the fact is that blood was found in
t he roonms.

The case put forward by appellant Raghav was that he started
from the village on April 4 and want to his nother’s
father’s house at Shah Nagla. Fromthere he took with him
hi s Dada Ram Sewak and the w fe of Ram Sawak whom he call ed
Bhabhi . He started fromthat place on April 5, 1961 at
about 12 noon, took petrol from Bi dhuna and reached Samain,

which he wants us to read as Bhawain, where his nother’s
sister is married and where he want to condol e because the
father-in-law of his nother’'s sister bad died and fromthere
he started from Lucknow on April 6, 1961 after taking
refreshnents. ~ All these facts were capabl e of easy proof if
facts they were. Nei t her -the Dada nor the Bhabhi were
exam ned ~The ~two persons-who saw the appellant go in the
jeep are P. W Sri Ramand P-W Ram Bhajan. The testinony
of these witnesses has been believed by the courts bel ow

and with that we have agreed. Neither of them says that
they saw a woman in the jeep. |If the appellant left wth
Mohan Si ngh and Udham Si nah then there shoul'd have been four
individuals in the jeep besides the appellant at the petro

punp. That is not the statenent of P~ M RamBhajan nor is
there any proof that as a matter of fact the father-in-Iaw
of the appellant’s nother’s sister (Massi) had died or that
the appell ant had gone there for the purpose of condoling or
that he went there at all. W are unable to accept this
expl anati on given by the appellant in viewof the testinony
of the witnesses who have been di scussed above. Thus ' after
the three gunshots were fired and heard by the 'three
wi tnesses, the appellant’s jeep was seen |eaving the
village. It was seen in Samain w'th
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the two appellants Mhan Singh and Udham Si ngh and it was
then seen at Bidbuna "with two persons sitting at the back".

This was on April 5. The explanation given - by t he.

appel l ant, therefore, is false.

When the appel |l ant reached Lucknow his sister wote aletter
saying that the appellant etc. had arrived and that Bhabh

had also cone and "as Bhabhi has cone over-hereso |- have
not to worry about cooking of food". The defence subnit
that what was neant by Bhabhi wag Vima or it may be Dada s
wife and therefore it cannot he said that there was any
oblique notive inthe witing of this post card so as’ to

create evidence in regard to Kam a being alive on April 6.

1951. The prosecution has rightly argued that in this post
card there is no nention of Kamla. The father, uncle and
not her and three younger children are nentioned but not
Kam a or Madbusudan. To this the reply of counsel for the
appellant was that there was not nuch Ilove |ost between
Kam a and CGovi nd Kumari and for that reason her name was not
nmentioned. But there wag nothing against the little boy who
could have been nentioned as the other children. Even if
Govind Kumari’s distaste be true that is an additiona

reason for saying that Kanla was not a very wel come nenber
of the famly of her in-laws.

The appel l ant then was found to be absconding. According to
Sub- I nspector Tonar efforts were nmade to search for him in
different places where he would ordinarily be in the town of
Lucknow or el sewhere but he was not found. Utimately he
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went to Nawabganj in the district of Barabanki where on
April 20, 1961 he surrendered hinself before a Magistrate.
In the application that he nmade for surrendering hinself he
stated, as has been said above, that Kamla d/o Ram Swarup
who was living in his house was missing and it was being
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said by his enem es that she had nurdered and that his nane
had been nentioned in that connection due to ennity and that
a warrant had issued against himalthough be was wholly
unawar e of her di sappear ance. Thi s is rat her an
extraordi nary conduct on the part of a husband. There is
nothing to indicates that any attenpt was made by the hus-
band to search for the mssing wife and the child or
anything was done by himin regard to that matter. He may
not have worried about the nother but what about the child?
The al |l egati on of the prosecution that he was abscondi ng and
that when they searched for himthey could not find him is
satisfactorily established on this record. W are aware
that the burden of proving everything against the appellant
is on the prosecution and there is no burden on him to
di sprove —anything but in a case of circunstantial evidence
where there are circunstance of the kind which are proved in
this case the cumul ative effect has to be seen by placing
toget her proved fact's any conclusion drawn therefromand in
the absence of any explanation all that one has to consider
is the prosecution evidence.

There is another inportant circunmstance’ A~ shirt of the
appel | ant was recovered froma |laundry on April 16. It was
found to be bl oodstained although the origin of. the blood
has not been proved by the prosecution. The fact remins
that at three places this shirt which was given by the
appel lant on April 9, 1961 was found to be bl ood-stained.
Counsel for the appellant argued that this was a nost
i nnocuous circunstance because there is no proof that ' there
was blood on the shirt on April -9 when it was given to the
[ aundry and that nmerely three specks of bl ood being found on
the 16th i.e. seven days later is not a circunstance which
can be taken against the appellant. Wth this we do not

agr ee. The appel | ant nust consider hinself |lucky that the
shirt was washed or it would
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have cleared himor inculpated himstill nore. The fact
that the bl ood was not visible to Babulal when the shirt was
t aken is not a circunmstance which goes against t he
prosecuti on case because books on nedical jurisprudence-
show that bloodstains are sonetines faint and invisible by
ordinary light. The shirt was given to be laundered and
Babul al will ook for tears and damage and not for stains or
dirt for which the shirt was given to be cleaned. The
colour of the shirt was khaki and it is likely that the
small stains would go unnoticed. After all the shirt was
given for a wash. It is true that the blood was found on
April 16, 1961 and there is no proof that it was there on

April 9, 1961 but we see no reason why bl ood should suddenly
appear seven days |later on the shirt of Raghav. Wen be was
asked in regard to this bl oodstained shirt, his answer was
"I do not know'. |In the circunmstances the courts were
justified in taking this to be a circunstance in the chain
of circunmstances which have to be placed together in order
to determ ne whether the case has been made out against the
appel | ant or not.

Anot her very striking circunstance agai nst the appellant is
that the jeep in which Ragbav travelled fromthe village to
Lucknow has vani shed fromthe face of this earth. In spite
of the beat efforts of the police it has not been found.
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Evidently the police wanted to interrogate the appellant in
regard the whereabouts of the jeep but it appears that by an
order dated April 28, 1961 the Magistrate ordered that the
I nvestigating Oficer should issue a witten order requiring
Raghav to produce the jeep "as well as to interrogate the
accused", that the accused is at liberty to say whatever be
likes and he could not be conpelled either to produce the
thing or to tell its whereabouts as this is his privilege
under the law. It is then that the police nade an order
cal ling upon the appellant (Raghav) to produce the
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jeep and of course it was never produced nor found. Hi s
reply cannot be read under s. 162 Criminal Procedure Code
and we |eave have it out of account altogether. Every
possi bl e place was searched and it is significant that it
has not been found till today and even when the evi dence was

being led about -its disappearance the evidence was not
contradicted. by driving the jeep to the court house and

sayi ng, , here it is. This, in our opinion, is a
ci rcunst ance whi ch can be taken into consideration in order
to, determne the guilt or otherw se of the appellant. In

the opinion of the Hi gh Court the jeep has not been produced
because it nust be bl oodstained, on account of the dead
bodi es having been carried init. It is quite obvious that
however nmuch the jeep be washed the chances would be that in
sonme crevice, in some joint or in sone bolt nut or screw,
blood may still remain adhearing. But if the jeep is not
produced there can be no risk of detection and the inference
from its disappearance can be countered by argunents as it
has actually been. The non-production of the jeep is a
strong circunstance against - appellant Raghav ~which the
courts below were entitled to. take ~into ~consideration

Articles’ |ike jeeps do not just disappear in this air and
when they do di sappear and cannot be traced as they have not
been traced in this cage and when the allegation is that
they have been used for carrying away the dead bodies their
non-production or their not being found is a circunstance
which a court can take into consideration in determ ning the
guilt of an accused person

It may also he added that the other appellants were also
abscondi ng. Wy the whol e househol d went away i s not just-a

coi nci dence. If the girl and the child had disappeared in
i nnocent circunstances there was hardly reason for _all of
them to panic. None of them proved why they were  so
difficult to get at or what was the urgent- business ~which
had
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called them away. Mhan Singh was arrested on April 9,

Ramanuj Das surrendered on April 24, and in his application
he stated that be bad been inforned by A. P. Dubey that be

was want ed. Jai Devi surrendered on April 27, 1961 and
clainmed to be a purdanashin | ady and her appearance i'n court
was excused and she was rel eased on bail. Thus all the

accused persons were found to be abscondi ng and except —one
the other four were not arrested but they surrendered in-the
court of the Magistrate and of them 3 were rel eased on bail

We have therefore the following circunstances which the
Courts have taken into considerations % 1) strai ned
rel ati ons between Raghav and his wife Kama; (2) there was
an agreenent by Ramanuj Das of making a settlement of |and
and noney in favour of Kamla and on the insistence of Ram
Swarup father of Kamla, Rananuj Das bad agreed that the
document woul d be executed on Mnday i.e April 10, 1961 ;
(3) it is also proved that when the matter was di scussed in
the presence of appellant Raghav whose arrival was awaited
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for finalising the arrangenent he got up and went away; and
it is also established that Kam a had been brought from the
house of her parents on the express condition that such a
settlenent would be nade; (4) on April 5, 1961 appellant
Raghav was in village Hami rpur Roora and on that evening
three gunshots were fired and sone tine [ater Raghav left in
his jeep wth two other appellants Mohan Singh and Udham
Singh and after Raghav |eft Kam a and her son were found
nm ssi ng from the house; (5) although this fact was
di scovered the next day no attenpt was made to search for
Kamla and her son; (6) Appellant Raghav and his two
conpanions travelled by night fromvillage Hamrpur Roora
according to witnesses he was in a hurry and were found on
the 6th norning at Kanpur and the sanme day they reached
Lucknow as the post card witten by
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Govind Kumari shows. In that post card it is stated that
the appellant ~and others had ‘arrived at Lucknow. The
expl anati on of the appellant was that he left on the 4th and
took his Dada and his Bhabbi along with him but this
expl anat i on has not been accepted and is a false
explanation; (7) thereafter  the appellant nmade hinself
scarce and the police could not trace him till he
surrendered himself  in-the court of a magistrate at
Nawabgunj where he made an application stating that one
Kamla was found mssing and that he was being suspected of
nmurdering her; (8) why he should have gone to Nawabgunj is
not quite clear and of course neither he nor any of his
relatives nmade any attenpt to | ook for Kama; (9) when the
chowki dar of the village tol d Rananuj Das about the runour
in the village of the nmurder of Kama he was ‘asked by
Ramanuj Das not to nake the report till Dal ganjan Singh had
arrived (Dal ganjan Singh we are told is an Up-Pradhan of the
Panchayat) the report was made by the chowkidar on the 4th
and the police cane the same day and inspected the house of
Ramanuj Das ; (10) In the rooms upstairs blood was found at
5 places. According to the neno prepared and deposed to in
Court there were marks of bl ood having been wi ped off at
many places and the Chemical Examiner found the marks on
these various places of plaster which had been taken into
possession by the sub-Inspector to be of blood but its
origin could not be determ ned due to disintegration; (11)
on April 12, D. Sp. Bashir Hussain. found the blood at 2
pl aces nore in the house of the Rananuj Das. The origin of
this blood has al so not been proved due to- disintegration

(12) on April 16, a bloodstained shirt of Raghav was found
from a laundry; (13) no explanation is given of this blood
on the shirt and (14) on April 5, 1961 both Kama and. her
son disappeared fromthe fact of this earth and nobody has
heard of themand no attenpt has on nmade to find out as to
what happened to them
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and instead fal se explanati on was gi ven that Kam a had " | eft
with her <child and a suggestion was made in the cross-
exam nation that she had el oped with one Chander Sekhar —and
thus had vanished fromthe house. It nay be stated that
there is no reasons why she shoul d have disappeared when
according to evidence she was going to get land and noney
and when she had her father who could | ook after her and was
in affluent circunmstances; (15) Coupled with this is the
fact, of disappearance of jeep in which the appellant
travelled from his village to Lucknow, (16) and a wholly
fal se explanation was given as to the novenent of the
appel | ant Raghav. Fromthese circunstances the courts bel ow
cane to the conclusion that the nmurder was committed at the
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house of Ramanuj Das. W find no reason to disagree wth

the conclusions drawn fromthe evidence that Kam a and her

son Madhusudhan are dead and they net their death by

vi ol ence in the house of Ramanuj Das.

In king Horry (1) the headnote states the |aw as foll ows: -
"At the trial of a person charged w th mnurder
the fact of deat h is provabl e by
circunstantial evidence, not wthstanding that
neither the body nor any trace of the body has
been found and that the accused has nmade no
confession of any participation in the crinme.
Bef ore he can be convicted, the fact of death
should be proved by such circunstances as
render the conmssion of the crinme norally
certain _and leave no ground for reasonable
doubt; ~the circunstantial evidence should be
so cogent and conpelling as to convince a jury
that upon no rational hypothesis other than
mur der can the facts be accounted for."
(1)7[1952] N.Z.L.R 1Ll
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This statenent of the law was approved in Regina V.

Onufrejczyk(1l) except as to noral certainty and t hat

statenment of the | aw has received approval of this court in

Anant Chintanman Lagu v. The State of Bonbay(2). It was al so

said in King v. Horry (3):

"That the jury, viewing the -evidence as a
whol e, ‘was entitled to regard the concurrence
of so many separate facts and  circunstances
thensel ves established beyond-all doubt, and
all pointing tothe fact of deathon or about
July 13, 1942-as excluding any reasonable
hypot hesi s other than the death of the ' person
all eged to have been nurdered and as | havi ng,
therefore sufficient probative force to
establish her death.™

In this connection it would be apposite’, to quote from the

judgrment in Lagu's case(2) at page 506 where it was

observed: -

"In Rex v. Horry [1952] N.Z.L.R 111 where the
entire case law in England was presented for
the consideration of the Court. It was
pointed out by the Court that there was no
rule in England that corpus delicti ~nust  be
proved by direct evidence establishing the
death of the person and further the cause that
deat h. Ref erence was nmade to Evans v. Evans
161 E R 466, 491. Wwere it was ruled  that
corpus delicti mght be proved by -direct
evidence or by ",irresistible grounds of
presunption". In the same case it “has been
pointed out that in New Zeland ’the  Court,
uphel d numer ous convi ctions where the body of
the victimwas never found."

The two cases referred to above i.e. King v. Horry(1l) -and

Regina v. Onufrejczyk (1) are cases of conviction

(1) [1955] 1 Q B. 388. 394. (2) 1960 12 S.C. R 460.

(3) [1952] N.Z. L.R II1I.
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no doubt by juries on evidence whi ch was whol |'y

circunstantial but in both those cases neither the body was

found nor any trace of the body was found and there was no
confession by the accused of any participation in the crine
and the conviction was based on the occurrence of so nany
separate facts and circunstances all pointing to the fact of
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death on or about a particular date and excluded any
reasonabl e hypothesis other than the death of the person
alleged to have been nurdered and this was held to be of
Buf ficient probative force to establish death. In the
present case the circunstances which have been proved and to
repeat the circunmstances are, strained rel ati ons between the
husband and wife, notive to escape the giving of noney and
land or nmaintenance to the wife or the <child, suddenly
leaving the village at night with two others and al nost
si mul t aneous di sappearance of Kanmla and her son, no search
for her and absolute callousness or the part of Raghav,
subsequent fal se expl anation being given and his absconding
are all circunstances fromwhich the courts below were
justified in concluding the Kam a and her son were nurdered
and that Raghav had a predoninent notive to commit the
nmur der . The High Court found that Raghav had a strong
nmotive to commt - the murder-and after taking all the
circunstances into consideration cane to the conclusion that
the Sessions Judge had rightly convicted Raghav of nurder.
No two ‘cases can have the sanme facts but the principles
applied in _placing the various links in the chain of events
and circunstances by the High Court are, in our opinion
wholly correct and they have rightly drawn the conclusion
that the appellant Raghav was guilty of the offence wth
whi ch he was charged. “The incul patory facts which have been
proved were, in the opinion of the H gh Court, inconsistent
with the innocence of the appellant and are not capable of
expl anati on or any other hypothesis except his
277
guilt and as was said by this Court in Govinda v. State of
Mysore(1).
“"In cases where the evidence is of " circum
stantial nature, the circunstances from which
the conclusion of guilt isto be drawn should
in the first instance be fully established and
al | the facts so -established should be
consistent only wth the hypothesis of the
guilt of the accused. Again the circunstances
shoul d be of a conclusive nature and tendency
and they should be such as to —exclude every
hypot hesi s but the one proposed to be proved.
In other words there nust—be a chain of
evi dence- so far conplete as not to | eave any
reasonabl e ground for a concl usion consistent
"with the innocence of the accused-and it nust

be such as to show that wthin

probabilities the act nust have been done by
the accused. The principle t hat the
i ncul patory fact must be inconsistant with the
i nnocence of the accused and incapable of
expl anati on on any other hypothesis than that
of guilt does not mean that any extravagant
hypot hesi s woul d be sufficient to sustain the
principle, but that the hypothesis suggested
must be reasonable.”
The evidence in this case and the inferences drawmn from the
evi dence by the courts below do not fall in what was said by
Baron Alderson in his charge to the jury in Re v. Hodge(2)
where it was said:
"The mind was apt to take a pleasure in
adapting circunstances to one another, and
even in straining thema little, if need be,
to force themto formparts of one connected
whol e; and the nore ingenious the mnd of the

all

huma
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i ndividual the nore likely was it, considering

such matter, to overreach and

I nD

(1) A 1.R 1960 S. C. 29.

(2) [1838] 2 Law 227.
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mslead itself, to supply some little Ilink

that is wanting, to take for granted sone fact

consistent with its previous theories and

necessary to render them conplete."
Therefore in our viewthe courts below having applied
correct principles and having found the circunstances, to be
such which can only be expl ained on the hypothesis of the
guilt of appellant Raghav have rightly found the appellant
to be guilty. He had the innmediate notive to rid hinmself of
the wife. His child was just as undesirable and indeed the
child could not be kept-back and the nother murdered. Ja
Devi as the murderer by gun shots was out of the question
Ramanuj’ Das was trying to placate Kamla by pronising nobney
and | ands. The servants had | no reason to nurder their
m stress. It~ is manifest that the shots nmust have been
fired by Raghav who took steps also to rid the bodies and
the jeep which carried them |If the jeep was not connected
it would have cone forth if not in the investigation at
| east during the trial
We therefore dismss the appeal of Raghav and see no reason
to disagree with the opinion of the courts below that no
sentence other than death was called for in this case. The
mur der was a venal one and had been committed to get rid of
an inconvenient w fe and her child.
Then the question arises whether a case is nade out s. 201
of the Indian Penal Code and if so against whom ? The two
appel l ants Mhan Singh and Udham Singh were with the
appel l ant (Raghav) in his jeep and if the dead body was
taken away in his jeep as it has been held by the Courts
bel ow that they were then the case against these two appel -
lants is proved. It is said that ‘no one saw the dead bodi es
being carried. That may be so but the conclusion‘drawn is
from circunstantial evidence i.e. series of events  which
| ead to the conclusion of
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guilt. We have already said that nurder was committed in
the house of Ranmanuj Das on the evening of April 5, 1961
There was di sappearance of Kaml a and Madhusudan and sudden
departure of Raghav and these two appellants. They were in
a ,hurry and the back curtains of jeep were drawn. They
travelled all night and took al nbst 11 hours . to reach the
barrier at Kanpur. There is no trace of Kamla and. her
child. No one has seen them since their disappearance on
April 5. From these proved facts the courts drow the
i nference of an offence under a. 201 Indian Penal Code which
in our opinion was correct. Thus these two appell ants have
been rightly convicted and their appeals are di sm ssed.
In regard to the case of Ramanuj Das and Jai Devi the
finding of the H gh Court is that the dead bodies of Kanla
and her son Madbusudan were not found in the house of
Ramanuj Das and they nust have therefore been renoved ; that
an attenpt was nade to wash out the bl oodstains from inside
the roons and also outside on the roof ; that the dead
bodi es coul d not have been renmpved w thout the know edge and
active cooperation of Ramanuj Das and Jai Devi and further
that both Ramanuj Das and Jai Devi absconded. On this basis
the conviction of these appellants was held by the High
Court to be justified. It is true that the nurder was
conmitted in the house of Ramanuj Das and that there is the
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evidence to show that the blood inside and outside the
living roons was washed and an attenpt was-nade to
obliterate any sign of it though it was unsuccessful. It
al so may be that both Ramanuj Das and Jai Devi had know edge
of the renmpval of the dead-bodies but what s. 201 requires
i s causing any evidence of the comm ssion of the offence to
di sappear or for giving any information respecting the

of fence which a person knows or believes to be false. In
this case there is no evidence of either. It is not shown
t hat
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these two appellants caused any evidence to disappear

There may be a very strong suspicion that if fromthe house
dead bodies are renoved or bl ood was washed, person placed
in the position of the appellants nust have had. a hand in
it but still that “remains.  a suspicion even a strong
suspicion at that. It is true that they were abscondi ng but
nerely ~absconding w1l not fill the gap or supply the
evi dence 'which is necessary to prove the ingredients of
section. 201 of the Indian Penal Code. In our opinion the
case against Ramanuj Das and Jai- Devi- has not been nade out.
There appeals nmust therefore be allowed and they be set at
liberty.

We have found that the nurder was commtted in the house of
Ramanuj Das and that di sappearance of the dead bodies took
place fromthat house. Ramanuj Das di d have the know edge
of the comm ssion of the murder and he took no steps to
inform the police about it. |In these circunstances he has
been rightly convicted under s. 176 of the Indian Penal Code
and his appeal in regard to conviction under that section is
di sm ssed

By COURT. The appeal of Raghav Prapanna Tri pathi, Mhan and
Udham Singh is allowed by majority and that of Ramanuj Das
and Jai Devi for offence under s. 201 of the |Indian  Pena

Code is all owed unani mously. The appeal of Ranmanuj Das for
of fence under s. 176 of the Indian Penal Code is allowed by
majority.
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