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There is an organi sati on-known as Vi shwa Bharata Seva Samth
(hereinafter referred to as the Samithi). The Samithi is running a Hi gher
Secondary School (hereinafter referred to as the Institution) in the town of
Bel gaum Karanataka. The institution is inparting education upto higher
secondary level. The institution is a private governnent aided school
recogni sed by the CGovernnent of Karnataka. The nethod of appoi nt ment
and condition of services of the teachers and enpl oyees working in the
institutions are governed by the Karnataka Private Educational Institutions
(Discipline and Control) Act, 1975 (hereinafter referred to as the Act) and
the Rul es franed thereunder known as the Karnataka Private Educationa
Institutions (Discipline and Control) Rules, 1978 (hereinafter referred to as
the Rules). In the year 1984, a post of Assistant Teacher in the institution
fell vacant. The Managenent of the institution advertised the said vacancy
and invited applications for appointnment to the said post. Appellant No. 1,
and others, in response to the said advertisement submtted applications and
for that purpose a Selection Committee was constituted in accordance wth
the provisions of the Act and the Rules franmed thereunder. Appellant No. 1
was sel ected and recomrended by the Sel ection Commi ttee for appoi ntrent
as Assistant Teacher. The Managenent, by a resolution dated 24.6. 85,
resol ved to appoint appellant No. 1 on probation for a period of one year
Consequently, appellant No. 1 joined the service at Mdhyam ka Vi dyal aya
Mattiwade w.e.f 1.7.85 on a pay scale of Rs. 750/- to/'Rs. 1,500/-. It/ is
all eged that appellant No. 1 continued to teach till June 1994 when he was
prevented by the Managenment of the School from performing his teaching
assignment. Simlarly, appellant No. 2 after having been sel ected by the
Selection Conmittee constituted under the provisions of the rules was
appoi nted as Assistant Teacher in the institution on probation for a period of
one year. It is alleged that appellant No. 2 continued to work, but
subsequently he was al so prevented fromperformng his teaching duties. In
such circunstances, the appellants herein, preferred separate appeals before
the Tribunal constituted under the Act. The Tribunal allowed both the
appeal s and directed for reinstatenent of the appellants. Aggrieved, the
Managenent filed two Civil Revision Petitions before the Hi gh Court of
Kar nat aka. The case of the Managenent, inter alia, was that, since
appel l ant No. 1 was absent from 25.11.1991 to 1.6.1992, 1.7.92 to 6.7.92,
27.7.92 to 27.7.92, 3.8.92 to 14.8.92 and thereafter from 15. 8. 92 onwar ds
remai ned absent and, as such, the services of the appellant stood
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automatically term nated and that the appell ant was appoi nted on probation
subj ect to the approval of Director of Public Instructions, Belgaum and there
bei ng no approval to the appointnments, the appellants have ceased to be
teacher in the institution. However, the case of the appellants before the
H gh Court was that they were appointed on probation and after the expiry
of the probationary period, they automatically becane regul ar teachers and
since no order of term nation having been passed in accordance with the
provi sions of the Act and Rul es franmed thereunder, the action of the
Managenment in not pernmitting the appellants to performtheir duties was
wholly illegal and arbitrary. It was also their case that there being no
provi sion either under the Act or the Rules for obtaining approval for
appoi nt ment as Assi stant Teacher, the appointments of the appellants were
in accordance with law. 'The High Court was of the view that since the
Managenent did not obtain the approval of the concerned |Inspecting Oficer
in regard to appoi ntnents of ‘the appellants as Assistant Teacher, the

appel | ants have ceased to be teacher in the institution. |In that view of the
matter, the Civil Revision Petitions filed by the Managenment were all owed
and the order of the Tribunal was set aside. It is against the said judgnent

and order ‘of the Hi gh Court, the appellants have preferred these appeal s by
way of Special Leave Petitions.

Lear ned counsel appearing for the appellants urged, firstly, that there
bei ng no requirenent either under the Act or Rules for the Managenent to
obtai n approval of the Head of the Departnment in respect of the
appoi ntnents of the appellants as Assistant Teacher in the institution, the
vi ew taken by the High Court is erroneous. Secondly, that the nmethod of
appoi ntnment and conditions of service of teachers in private governnent
aided institution being governed by the provisions of the Act and Rul es
framed thereunder, any requiremnment of approval of regular appointments of
teachers under the non-statutory admnistrative orders contained in grant-in-
aid code woul d not make the appoi ntnents of the appellants invalid.
Thirdly, that the appellants having been appointed on probation, the
appel l ants autonmatically becane confirned teachers of the institution after
conpl etion of their probationary period and fourthly, that, in any case, there
bei ng no provi sion under the Rules for automatic termnation of service in
the event of the teacher being absent, the alleged automatic termnation of
service of the appellants is illegal

Wer eas, | earned counsel appearing for the respondent urged that the
grant-in-aid rules, though may be administrative in nature, it provides for
requi rement of obtaining approval of the Inspecting Oficer in the matter of
appoi nt nent of teachers in the governnent aided institutions and in the
absence of such approval, the appointnment of the appellants was nullity and
they were not entitled to continue in service.

On the argunent of |earned counsel for the parties, the first guestion

that arises for consideration is whether there was any requirenment of law for
the Managenment to obtain approval in regard to appointnent of teachers in

the institution. Section 3 of the Act provides that subject to other provisions
of the Act, the State Governnent, after previous publication of the rules

may, by notification, make rules in respect of matters relating to the/code of
conduct and conditions of service of enployees. Sub-section (3) thereof

provi des that every private government aided institution shall send
intimati on of having adopted the nodel rules or nodified its rules consistent
with the rules framed by the State governnent to the Director of Technica
Education or to an O ficer not below the rank of a District Deputy Director

of Public Instructions. Sub-section (4) of Section 3 further provides that
where a private educational institution fails to take action as required, the
rules as framed by the State government shall be deened to have been

adopted by such institution and they shall be the rules governing its

enpl oyees. Section 6 provides for term nation of service and procedure for
i mposi ng penal ties. Section 15 provides that the State Governnent nay by
notification and after previous publication, nmake rules to carry out the

pur poses of this Act.
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In exercise of power conferred by Sections 3 and 15 of the Act, the
Covernment of Karnataka has framed the rules. Rule 6 provides nethod of
recruitment. It would be appropriate to reproduce rule 6 of the Rul es which
runs as under:

6. Method of recruitment. - (1) Any

appoi ntnent arising for a period of nore than three
nonths in any institution shall be nade by

sel ection from anong persons who had applied in
pursuance of an advertisement in news papers:

Provi ded that an enpl oyee in one institution
may be appointed in another institution under the
sanme or different Managenent in accordance wth
rul es approved by Government in respect of each
category of institution.

(2) For the purpose of recruitnent under sub-
rule (1) the Board of managenent shall constitute -

(a) a selection comittee for appoi ntnent
of the teaching and non-teachi ng posts other than
the post of the head of the institution consisting of-

(i) the President or the Head of the Board
of Managenent or hi s nom nee;

(ii) the Head of the Departnent or his
nomi nee;

(iii) the Head of the Institution

(iv) an educationist or an expert in the
subject to which recruitnent is to be
nmade, to be selected by the Board of
Managenent from a panel of nanes

furni shed by the Head of the

Depar t ment .

A perusal of Rule 6 would show that there is no requirenent for

Managenment to take any approval fromthe Head of the Departnent who is

the Director of Public Instructions, in respect of regular appointnment of a
teacher selected by the Selection Commttee constituted under sub-rule (2)
of Rule 6 of the Rules. Wiereas, under sub-rule (5) of Rule 6, if the
Managenent appoi nts any teacher for a period of 3 nonths or |ess, or for
part tinme, such an appointnent is required to have the approval by the Head
of the Departnment. It appears that the onission to obtain approval of ‘Head
of the Departnment in case of a regular teacher under the rules is deliberate.
Reason being that the Head of the Departnent hinmself or his nomnee sits in
the Selection Conmittee and it is because of that reason, the approval of the
Head of the Departnent in case of a regular appoi ntment has been di spensed
with under the rules. Whereas, if the appointnent is made on a ad hoc basis
by the Managenent for a period of 3 nonths or less, or for part tine, the
same is required to have the approval of the Head of the Departnent
apparently for the reason that the Head of the Department or its nom nee is
not party to the decision to make ad hoc appointnment in the institution. W
are, therefore, of the viewthat the rules do not contenplate for obtaining
approval of the Head of the Departnent i.e. the Director of Public

I nstructions where the appointnment is to be made on the basis of the
reconmendati on of Selection Conmittee constituted under sub-rule (2) of

rule 6 of the Rules.
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Lear ned counsel appearing for the respondent urged that even if the
rul es do not provide for obtaining approval of the Head of the Departnent,
in case of appointnment of a regular teacher, the sane is required under non-
statutory rule 16 of Grant-in-Aid Code for Secondary Schools. What he
argues is that even though the rules contained in the Code are non-statutory
and are nerely adm nistrative instructions, yet they supplenent the rules
and, therefore, any breach of administrative or executive instruction wll
make the appoi ntnent of the appellants invalid.

We noticed earlier, the appointnment and conditions of service of

teachers in private governnent aided institution are governed by the

provi sions of the Act and the statutory rules. The said provisions are self-
contai ned code relating to the appointnents of teachers in private aided
institutions. The field relating to nethod of appointnment of regular teacher in
a government aided institution is fully covered by the provisions of the Act
and the rules and we do not find any provisions either in the Act

enpowering the Government to supplenent the rules by executive

instructions. It is no doubt true that if the Act had enmpowered the State
CGovernment to issue adm nistrative instructions by way of suppl enenting

the rules, the position would be different. 1In such a case, the Governnent
woul d have power to fill up the gaps in the rules by issuing administrative
instructions if the rules are silent on the subject provided the same is not
inconsistent with the statutory rules already franed. In the present case, the
Act does not enpower the State Governnent to supplenment the rul es by

i ssuing adm nistrative instructions or orders. |In the absence of such
provision in the Act, it is not open to the government to supplenment the rules
by the executive orders. |If we accept the argunent of |earned counsel for

the respondent, it woul d be repugnant to Sections 3 and 15 of the Act.

The matter can be exami ned from anot her angle. Rule 16 of Grant-in-
Ai d Code for Secondary Schools runs as under:

16. Ceneral Conditions of aid:- Gant-in-aidis
perm ssible only to those institutions which have

been recogni sed by the Department. 1t is subject to
the follow ng conditions:-

(1) The Managenent shall have deposited
the stability fund as indicated in rule 9 (d) of

[

Chapt er .

(ii) The Managenent shall credit the
prescri bed fees collected, into the Treasury as
prescribed in rule 69.

The ot her anpunts coll ected by way of grants,

donations, interest on endownents, deposits, and other
itens realised by the institutions shall be credited to the
accounts of the institution and shall be reflected in annua
recei pts and expenditure statement of the institution

Failure on the part of the Managenent or the Head

of the Institution to collect and to credit the fees so
collected to Governnment funds as directed above, may
entail stoppage of grants and withdrawal of recognition

(iii) The Managenent shall maintain the account
of the Institution and furnish monthly and ot her
periodical returns to the Departnment in accordance
with the prescribed rul es.

(iv) The Managenent shall get the accounts of
the Institutions audited by an auditor not connected
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with the managenment in any way, fromthe list of
audi tors approved by the Education Departnent.

(v) The Managenent shall keep the accounts of
the Institution open to inspection and audit by

I nspecting and ot her officers deputed by the
Director or by the Accountant General or by their
nom nees.

(vi) (a) The Managenent shall appoi nt
teachers and other staff of the Institution in
accordance with the rules prescribed in this behalf
and shall observe the conditions of service
prescribed therein.

(b) The Managenent shall make

avai |l abl e the staff nenbers selected by the
Addi tional, Director of Exam nations for being
utilized for purposes of Public Exam nations
conducted by the Departnent or Board. Their

peri od of -absence in all such cases will be treated
as on other duty and their salary during that period
will be admitted for grant purposes.

(vii) The Managenent shall report to and obtain
the approval of the inspecting officer concerned
for all appointnments and changes nade in the staff
of the institution. ‘It shall be conpetent for the
i nspecting officer to prohibit the enploynent of
any person who is not duly qualified or who, for
any other reasons to be recorded in witing, is
considered unfit to be on the staff. Persons who
are suffering from contagi ous di seases or serious
physi cal defects should not be appointed by the
Managenent as teachers in Schools. |n doubtfu
cases a reference may be nade to the inspecting

of ficer concerned and his instructions obtained.
An appeal agai nst the decision of the inspecting
officer shall lie with the next superior authority
whose deci sion shall be final

The aforesaid non-statutory rule was substituted i n"the Code by
government order dated 17.6.67 and whereas the statutory Rul es governing
the nmet hod of appoi ntnent of teacher cane to be published in the gazette on
31.1.78. It is, therefore, nmanifest that non-statutory Rule 16 was never
i ntended to supplenent the statutory Rules and, therefore, not applicable in
the case of appointnment of teacher in private government aided institutions.
Yet, there is another reason why the non-statutory Rule 16 is not applicable
in the case of appointnent of teachers in the institution. The adm nistrative
instructions pertaining to grant-in-aid for secondary schools have been
i ssued with the object of extending and inproving institutions, and for that
purpose a sum of noney is annually allocated by the governnent for
distribution as grant-in-aid to schools subject to observance to the conditions
specified therein. The conditions enbodies in Rule 16 of the grant-in-aid
code provide for the conditions under which financial assistance would be
made avail able to the Managenent of the institution by the government. |If
there is a breach of the conditions of the grants-in-aid, it is open to the
government either to suspend or cancel the financial grant to the institution
But, such breach of conditions of the grant-in-aid code would not nake the
appoi ntnent of a teacher in the institutions invalid when the nethod of
appoi nt nent of teachers in the institutionis fully covered by the Act and the
statutory rules. It is, however, true that for breach of administrative
i nstructions which have no statutory force, a public servant or the person
guilty of such a breach can be subjected to disciplinary action; but the sane
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cannot be pressed into service for action which has the effect of nodifying
the statutory rules. W are, therefore, of the view, that breach of non-
statutory Rule 16 woul d not render the appointnents of appellant invalid.

So far the second question that arises for consideration is whether the
appel | ants havi ng been appoi nted on probation they would be deened to

have becone regul ar teachers on expiry of probationary period, we are not
inclined to go into that question in view of the fact that even though the
appel l ants were probationers, their services could not be ceased to have

ef fect either by non approval by the Head of the Department or by their
remai ni ng absent fromtheir respective duties. There is no provision either in
the Act or the Rules providing for automatic term nation of services of a
teacher on account of being absent without |eave. |f any teacher remains
absent without any leave, it is open to the Managenent to termnate the
services of such teachers only after conplying with the provisions of the Act
and the rules or principles of natural justice. |In the present case, we do not
find any provision-either in the Act or Rules providing for automatic

term nation of service of a teacher in the event of a teacher renmining absent
wi t hout | eave.” In the absence of such a provision in the Act or Rules, the

al | eged deerred term nation of services of the appellants w thout giving any
opportunity to the appellants was unlawful and deserves to be set aside.

Before we part with the case, we would |like to observe that we are in

agreenent with the view taken by the Hi gh Court that it is unbelievable that
the appellants were not paid their salary for the |ast 10 years, as at no point
of time, the appellants had nade any grievance either to the Head of the
Departnment or to the Managenent in respect of non-payment of salary. |If

the appellants were not paid salary, they ought to have made representation
to the Head of the Departnent or gone to a court of law for recovery of
arrears of salary which they did not do so. ~Therefore, they are not entitled to
arrears of salary for the last ten years. ~Under such circunstances, we are of
the view that the appellants are entitled to arrears of salary only for the last 3
years. In the present case, we also find that the nmanagenment was guilty of
wi | ful default and non-observation of Rules. Assum ng there was

requi rement of obtaining approval of Head of the Departnent in regard to

appoi ntment of the appellants, which the managenent i s now contending, it

does not appear to reason why nmanagenent did not take any steps for

obt ai ni ng approval of the Head of the Departnment and permitted the

appel lants to teach in the institution for |long period of ten years and
suddenly the management treats the services of the appellants having
automatically term nated. For such wongful act on the part of the

Management, we direct that arrears of salary to the appellants shall be paid
by the Managenent fromits own funds and not fromthe financial assistance
received fromthe Governnent.

For the aforesaid reasons, we are of the view that the appeal s deserve

to be allowed. The judgnent under challenge is set aside. The appeals are
accordingly allowed. There shall be no order as to costs.

L.
(V. N. KHARE)
N

(B. N AGRAWAL)

Sept ember 27, 2001




