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I nsur ance- Busi ness- Transfer by one conpany to
anot her, when perm ssible-Insurance Act, 1938 (4
of 1938), ss. 35(3), 36 (1)-Indian Conpani es Act,
1913 (7 of 1913), ss. 10, 12, 186H

HEADNOTE

In an application under Art. 226 of the
Constitution, to challenge the “validity of the
transfer of a life insurance conpany’s business to
anot her conpany under s. 36 of ‘the Insurance Act,
1938: -
N

Hel d, the transfer though it brought about an
abandonnent of the business of the company was not
bad as resulting in an alteration of —the
menor andum of the conpany without recourse to s.
12 of the Indian Conpanies Act, 1913. The
Conpany’ s nmenorandum of association contained a
power to sell its undertaking and an exercise of
that power does not amount to alteration of the
menor andum The transfer was not a w nding up of
the company without following the procedure |aid
down in the Conpanies Act and hence invalid. It
was effected under the provisions of the |Insurance
Act .

Bi sgood v. Hendersons Transval Estate, [1908]
1 Ch. 734, distinguished.

An agreenent by the directors of a conpany to
transfer its wundertaking subject to confirmation
by the conpany in general neeting did not offend
s. 86H of the Conpanies Act. Section 55 and the
connected sections of the Conpanies Act do not
contenmpl ate reduction of share capital brought
about by loss of assets and |oss of assets does
not anount to reduction of share capital.

Section 44 of the Insurance Act does not
prevent an insurance conpany fromdealing with its
assets though as a result thereof no asset was
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left out of which the agents of the conpany m ght
be paid commission to which they are entitled
under the Insurance Act.

131

Section 36 of the Insurance Act does not
offend Art. 14 of the Constitution. That section
applies to all insurance conpanies which in
general neeting agree to a transfer.

Even if it is assuned that under s. 36 (1) of
the I nsurance Act only that scheme of transfer of
whi ch notice wunder s. 35 (3) of the Act had been
given could be sanctioned and not a nodified
version of it, there would be power to sanction a
nodi fi ed version where the scheme itself or the
resolution of the conmpany approving of it, gave
power to the directors to accept nodifications of
that schene on behal f of the conpany suggested by
the controller —of Insurance before final sanction
by him

M hi'rendr aki-shore Datta v. Brahnmanbaria Loan
Co.,(1934) |.L-R 61 Cal. 913, referred to.
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was delivered by

SARKAR, J.-This appeal rai ses certain
guestions as to the wvalidity of  ~an order nade
under s. 36 of the Insurance . Act, 1938,
sanctioning the transfer of its [ife insurance
busi ness by one insurance conpany to another. The
appel l ants had chal | enged that order by a petition
field under Art. 226 of the Constitution in the
H gh Court of Punjab. The H gh Court having
di smissed the petition they have cone to this
Court in appeal

There are three appellants, one of whomis a
sharehol der of the transferor conpany, another' a
policy-holder in it and the third, one of its
agents who clains to have becone entitled under
the Insurance Act to receive fromit conmission on
renewal premuns paid on life insurance business
132
i ntroduced by him They conplain that their
respective rights have been adversel y and
illegally affected by the sanction

The transferor conpany is the India Equitable
| nsurance Conpany Ltd. and the transferee conpany,
the Area I nsurance Conpany Ltd. Under the transfer
all the life i nsurance busi ness i ncl udi ng
liabilities issued and all the life fund of the
transferor conpany were taken over by t he
transferee conpany. It is said-and perhaps that is
the correct position-that as a result of the
transfer all the transferor conpany would vest in
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the transferee conpany and the transferor conpany
woul d really beconme defunct.

The first point argued by M. Sinha for the
appel lants is that the transfer offends ss. 10 and
12 of the Conpanies Act. The Conpanies Act with
which we are concerned, is the Conpanies Act of
1913 as it stood in 1954. Section 10 of the
Conpani es Act provides that a conpany shall not
alter the conditions contained in its menorandum
except as provided in that Act. Section 12 states
that a company may by special resolution alter the
provisions of its menmobrandum w th respect to its
objects but that the alteration shall not take
effect until it is confirnmed by court on petition
The contention of the [ earned Advocate is that the
arrangenent of transfer really amount s to
abandonnent of the business «of the transferor
conpany and therefore to an alteration of its
menor andum wi thout ~follow ng the procedure laid
down in.s. 12 and this cannot be done. The obvious
answer to - this contention  is that ‘the transfer
does not effect any alteration in the menmorandum
of the transferor conmpany. O ause 3(27) of the
menor andum of the transferor company gives it the
power to sell its/ undertaking. The transfer in
this case is an exercise of this power and hence
within the objects of the conpany. An exercise by
a conpany of a
133
power given by its menorandum cannot anount-to an
alteration of the nenmorandumat all

It is then said that clause only authorised a
sale and that a sale is a transfer for a
consideration. It is contended that in the present
case there was no consideration moving fromthe
transferee conpany and, therefore, the transfer
was not by way of a sale. This, (it is contended,
was, therefore, a transfer w thout any power in
that regard in the nmenmorandum and hence in
substance ampbunts to unauthorised alteration of
it. W were referred to various bal ance-sheets and
other figures in support of this contention. This
point as to want of consideration was not taken in
the petition and the Hi gh Court did not permt it
to be raised. W have, therefore, to proceed on
the basis that the transfer was a sale. W w sh
however to make it clear that we are not deciding
what is enough consideration for a sale, nor
whether a transfer not aut hori sed by the
menor andum woul d amount to an alteration of the
menor andum Wat we have said furnishes enough
answer to the contention raised.

M. Sinha then contends that the result of
the transfer was a virtual winding up and that it
was not one of the corporate objects of a conpany
towind it up. The contention was that the w nding
up could be effected only under the provisions of
the Companies Act. W were referred to Bisgood v.
Henderson’s Transvaal Estates Ltd(1l) as authority
for this proposition. We think, this contention is
m sconcei ved. What was done in this case was done
under the provisions of the Insurance Act and not
by way of carrying out a corporate object of the
transferor conpany. Now, s. 117 of the Insurance
Act provides that nothing in that Act would affect
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the liability of an insurance conpany to conply
with the provisions of the Indian Conpanies Act,
in matters not otherw se specifically provided for
by it. Section 36, of the Insurance Act, which has
for the present purpose to be read with s. 35 of

t hat
134
Act, makes certain specific provisions which, as
we shall ©presently show, override the provisions
of the Conpanies Act. The objection based on
Bi sgood’ s case(1l) is ill founded. There a conpany

was sought virtually to be wound up and its assets
distributed in purported exercise of a power to
sell the wundertaking and other cognate powers
contained in its menmorandum. of association, and
this the Court said could not be done as it would
make the provi sions for winding up in the
Conpanies Act ineffective. In the present case the
thi ng has been done under express statutory power.
No questi'on” here arises of a corporate power in
the sense it arose in Bisgood s case (1). Further
there is not here, as there was in Bisgood s case
(1), a di stribution of the assets of the
transferor conpany -after its undertaki ng had been
transferred. Hence/ we have here no wnding up
really.

The next contention of M. Sinha is that the
arrangenent for the transfer had been nade by the
directors and the directors had no power in view
of s. 86H of the Conpanies Act, to transfer the
undertaki ng of the conpany. That section gave the
directors power to transfer the undertaking with
the consent of the conpany in a general neeting.
In the present case, what had happened was t hat
an agreement between the two conpanies for the
purpose of the transfer had  been made by the
directors and it was subsequently approved by the
shar ehol ders of the transferor conpany at a
general neeting by about 82 per cent, mpjority. It
was after such approval that the transfer had been
sanctioned under s. 36 of the Insurance Act, and
may be, though we do not have this on the record,
the transfer was effected by proper docunents
execut ed between the conpanies. An agreenent only
to transfer the wundertaking by the directors
clearly does not violate s. 86H for it is nerely
135
tentative subject to final approval by the Conpany
in general nmeeting. This we think is by itself
sufficient answer to M. Si nha’ s pr esent
contention.

M. Sinha however says that the approval by
the Conpany at its general neeting was of no use
because the defect in the original agreement,
nanely, that the directors had no power to
transfer in view of s. 86H, was not pointed out at
that neeting to the shareholders. It is sonewhat
difficult to appreciate this point. There was no
defect in the directors’ making the agreenent to
transfer; such agreement did not effect the
transfer. Even assuming that the agreement was
beyond the power of the directors, it cannot be
said that the approval of it by the sharehol ders
had been w thout any know edge of the defect. The
defect was of the want of the directors’ power to
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transfer in view of the provisions of s. 86H of
whi ch the shareholders cannot be heard to deny
know edge. The case of Pernila Devi v. Peoples
Bank of Northern India Ltd. (1) on which M. Sinha
relied for the present purpose is of no assistance
to him There certain shares had been illegally
forfeited but it was cont ended t hat t he
sharehol ders had ratified the forfeiture. It was
held that the ratification, if any, was of no use
because it had not been shown that the attention
of the shareholders and creditors had been drawn
to the illegality which depended on facts of which
no know edge by the sharehol ders coul d be
presuned. In the present case, the defect, if any,
arose from a statutory provision itself of which
the shareholders nust be deened to have had
know edge.

M Sinha then says that the transfer was bad
as it involved a reduction of share capital of the
transferor conpany. H's point is that as all the
assets were gone there was necessarily a reduction
of its share capital. He says that a reduction of
share capital can be effected only as provided in
s. 55 and the succeedi ng sections of the Conpanies
Act. This contention is, in our view, wholly

136
m sconcei ved. Reduction of share capital —under
t hese sections, is not brought about by |oss of

assets. A bare perusal of the sections, we think,
is enough to establish that. The di sappearance of
the assets of the Conpany, for whatever reason,
does not cause a reduction of the share capital.
Anot her point raised by M. Sinha is that the
transfer was bad it offended s. 44 of the
I nsurance Act. Under t hat section certain
i nsurance agents have been given certain rights
against their enpl oyer conpani'es to receive
conmi ssion in respect of renewal prem uns paid. W
will assume for the present purpose that the
petitioner who is an agent, had acquire such a
ri ght against the transferor company under s. 44.
We do not however see that such rights are in any
way affected by the transfer. The right of the
petitioner agent against the Conpany renmains. It
may be that he cannot realise the anount due, by
enforcing that ri ght because the transferor
conpany has no assets left after the transfer out
of which to pay the comm ssion. But s. 44 does not
say that an insurance conpany shall not be
entitled lawfully to deal wth its assets where
the effect of such dealing mght be that nothing
is left out of which the agents can be paid their
conmi ssion. Further, nore it has to be remenbered
that what has been done in this case has been done
under the same Act. Section 36 of the Insurance
Act does not say that a transfer shall not be
sanctioned if the effect of it is to leave no
assets with the transferor conpany. Reading the
two sections together, as we nust do, it is not
possible to take the view that transfer cannot be
sanctioned under s. 36 if the result of that is to
denude the transfer or conmpany of all its assets
out of which an agent can be paid his comi ssion
A further point is based on Art. 14 of the
Constitution. It is said that there were other
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i nsurance conpanies in the sane insolvent position
137

as the transferor conpany and that the policy-
hol ders of the latter conpany alone were being
made to suffer. It may be stated here that the
transfer involved a condition affecting slightly
adversely the rights of the policy-holders. It
does not seemto us however that any question of
discrimnation arises in the present case. The
transfer was sanctioned with the assent of the
sharehol ders of the two compani es concerned. The
sanction was given after the policy-holders of the
transferor conpany were heard. Again, s. 36 of the
I nsurance Act applies to the insurance conpanies
where the conpanies ingeneral neeting agree to a
transfer. No action-under s.. 36 can be taken
except on the initiative of the conpani es
concerned. It is donein the best interests of the
pol i cy- holders.

Then it is argued that the terns of ss. 35
and 36 had not been conplied with. It is necessary
nowto be set out the relevant portions of the
sections and some of the facts of this case.

S. 35. (1) No life insurance business of
an insurer specified in sub-clause (a)(ii) or
sub-clause (b) of clause (9) of ~section 2
shall be transferred to any person or
transferred to '‘or amal gamated with the life
i nsurance business of any ~other insurer
except in accordance with -a scheme prepared
under this section and  sanctioned by the

Controller.

(2) Any schene prepared  under this
section shall set out the agreenment under
whi ch the transfer or amal gamat i on is
proposed to be effected, and-shall contain

such further provisions nmay be necessary for
giving effect to the schene.

(3) Before an application is nmade to the
Controller to sanction any such scheneg,
notice of the intention to make t he
application together wth a statement of the
nature of

138
the amal gamation or transfer, as the case nay
be, and of the reason therefor shall, at
| east two months before the application is
made, be sent to the Controller and certified
copies, four in nunber, of each of the
foll owi ng docunments shall be furnished to the
Controller, and other such copies shal
during the two nonths aforesaid be kept open
for the inspection of the nenbers and policy-
hol ders at the principal and branch offices
and chi ef agencies of the insurers concerned,
nanel y.

[Here certain docunents are specified.]

S. 36. (1) Wen any application such as
is referred to in sub-section (3) of section
35 is nmde to the Controller, the controller
shall if for special reasons he so directs,
noti ce cause, of the application to be sent
to every person resident in India who is the
hol der of a policy of any insurer concerned
and shall cause statenment of the nature and
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terns of the amal gamation or transfer, as the

case may be, to be published in such manner

and for such period as he may direct and
after, hearing the directors and such policy-
holders as apply to be heard any other
persons whom he considers entitled to be
heard, may sanction the arrangenent, if he is
satisfied that no sufficient objection to the
arrangenent has been established and shal

make such consequential orders as are
necessary to give effect to the arrangenent,
including orders as to the disposal of any

deposit nmde under section 7 or section 98:

It would appear from the ternms of s. 35 (3)
that it contenplates the follow ng steps:

(a) A notice of" theintention to make an
application to the Controller ~of Insurance for
sanction of the transfer has to be given to him
139

(b) ‘Thereafter, together wth the notice,
certain specified docunents have to be kept open
for the inspection of the shareholders for two
nont hs.

(c) After the expiry of the period of two
nonths, an application has to be nade to the
control ler of insurance for sanction of the
transfer.

Now, what had happened in this case was that
the notice contenplated by s. 35 (3) was given on
July 27, 1951, and the necessary docunents were
kept open for inspection. Before the application
to the Controller was nade, the directors of the
conpanies were in touch wth the Controller in
regard to the proposed transfer and the latter
suggested various nodifications'in the proposed
schenme which was one of the docunents which had to
be kept open for the i nspection of the
sharehol ders. On COctober 30, 1951, an application
to sanction the transfer was nmade under s. 35 (3)
of Insurance Act Subsequently, also further
nodi fi cati ons were suggested by the Controller. On
July 28, 1952, the transferor conpany in its
general neeting considered the suggestions of the
Control |l er and approved of the schenme with certain
nodi fications, to the details of which it-is not
necessary to refer. The scheme so nodified
contai ned the follow ng cl ause:

CL. 16. That this arr angenent is
condi tional upon the sanction on a subsequent
date either wth or without any nodification
of the ternms hereof inposed or approved by
the Controller and accepted by the parties
here to and subj ect as aforesaid, the
provi sions as mentioned herein shall be
operative on and from the thirty-first of
Decenber 1950.

It was this schenme which was approved by the
Conpany in its general neeting by the follow ng
resol ution: "Read, consi dered and t hor oughl y
di scussed the proposed schene of transfer......
and resol ved
140
that the proposed transfer...... havi ng been found
to be arranged by the directors of the Company in
the best interests of the Policy-hol ders, the same
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be and are hereby approved and confirmed, and
resolved further that the directors be and are
hereby authorised to mmke and accept further
nodi fications and alterations in the scheme if any

suggested by the Controller of Insurance.” It
appears that certain further nodifications in the
scheme were thereafter nmade. The Controller
directed notice to be issued to all policy-holders
giving them full information of the schene and
fixed a date for hearing. Al policy-holders

desiring to be heard, were heard. Before however
the Controller passed his order sanctioning the
schene, the petition, out. of which this appea
arises was filed on February 13, 1954. Apparently,
on this date further hearing of the matter by the
Controller was pending. On March 8, 1954, the
controll er gave his sanction to the schene as
nodi fi ed. Thereafter, ~the petitioners on My 14,
1954, filed a supplementary petition asking for
wit quashing the order, the first petition having
only for askeda wit to quash the proceedi ng then
pendi ng before the Controller

M. Sinha points-out-and in this he is right-
that after notice under s. 35 (3) had been issued,
the schene of transfer had been nodified and it
was such nodified schenme that was sanctioned by
the Controller. M. Sinha's point is that under s.
36 the Controller could only sanction the schene
of which notice had been given under s. 35. He,
therefore, contends that the sanction granted by
the Controller in this casewas not in terns of
the section and hence a nullity. The |earned
Solicitor-General appearing to oppose the appea
contends that on a proper construction of the
sections the Controller had power to sanction a
schenme nodified after notice under s. 35 (3) had

been issued. It is however unnecessary in this
case to decide the question so raised.
141

W will resune for the present purpose-that

under s. 36 (1) only the scheme of transfer in
respect of which notice wunder s. 35 (3) had been
given could be sanctioned and not a nodified
version of it. The schene and the resolution of
the sharehol ders of the transferor conpany
approving it, however both provided for its
nodi fication |ater at the suggestion of  the
Controller and gave power to the directors to
accept the nodifications on behal f of the Conpany.
The nodifications were pursuant to the terns of
the schene as approved by the share-hol ders of the
transferor Conpany. Therefore, in substance, it
was the schene of which notice had been given
under s. 35 (3) which was sancti oned.

A simlar view was taken in England in regard
to ss. 153 and 154 of the English Conpanies Act,
1929. Those sections dealt wth conpromi ses with
creditors and for reconstruction and anal gamati on
of compani es. These could be effected by an order
of court after the relative scheme had been
approved by the conpanies or creditors concerned.
It was generally felt that the court could either
sanction the schene approved by the sharehol ders
or reject it but had no power to nodify it. The
contention of M. Sinha in the present case it
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will be renenbered, is substantially the sane. To
renove the doubt as to the power to nodify the
schene after it had been approved by the share-
hol ders of the conpani es concerned, the author of
Pal mer’ s Conpany Precedents appears to have
recommended the device of inserting in the scheme
a clause giving power to the court to nodify the
schene and t he directors to accept t he
nodification. In the 16th Edition of this well
known book the followi ng passage appears at p
844,

"It is nore than doubtful whether, if a
particul ar schene is agreed to at a genera
neeting of creditors, the court can sanction

142
that schene wi th nodifications, unless there
is sone provision in the schene providing for
possible modifications. |n cases whether has
no such ~provision, and sone nodification has
been thought expedi ent, the court has
required the calling of a second neeting to
consi der the schenme as nodified; but to avoid
this inconvenience it has for sonme time past
been usual to insert in schenes a clause

(originated by the aut hor) expressly

enpowering the /liquidator to assent to any

nodi fications or conditions _approved or

i mposed by the court, and this provision was

approved by Chitty J. in Dominion of Canada,

etc. Co., 55 L. T. 347 and has frequently been

acted on.
This practice seens to have obtained approval in
our country to : see Mhirendrakishore Datta v.
Br ahmanbaria Loan Conpany Ltd., (1) turning on s.
153 of the Conpanies Act, 1913, which corresponded
to the sections of the English Act earlier
ment i oned.

M. Sinha contends that the authorities on
the Conpanies Act wearlier referred to had no
application to the present case. He says that the
sections of the Conpanies Acts on which these
authorities turned were not pari materia wth ss.
35 and 36 of the Insurance Act. His contention is
that the object of these sections of the |Insurance
Act was to protect the shareholders and - policy
hol ders of the Conpany and that they would be
deprived of that protection if a scheme nodified
subsequently to the issue of the notice under s.
35 (3) could be sanctioned. W do not think that
this contention is well founded. So far as the
policy-hol ders are concerned, they have nothing to
do with the approval of the schene. The schene of
transfer was agreed to between the sharehol ders of
the conpanies concerned in the deal. Assune, as
M. Sinha says, that under the Insurance Act, as
it is under the

143

the Companies Act, it is the sharehol ders who mnust
agree to the scheme. 1In the cases falling under
the Conpanies Act, it 1is for protecting the

sharehol ders that it has been held that the court
cannot nodify the schene unless the schene itself
gives the court the power to do so. On the
assunmption nade we think it perfectly clear that
the position wunder the Insurance Act is the sane.
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If M. Sinha is wong and under the Insurance Act
it is not for the shareholders to sanction the
schenme, then there would be | ess reason for saying
that what could be done under the Conpanies Act,
cannot be done wunder the Insurance Act. The
intention of ss. 35 and 36 of the Insurance Act
would on the basis of M. Sinha s contention, be
to protect the shareholders from having to accept
a scheme to which they have not agreed. Such
protecti on however may be given up by sharehol ders
by inserting in the schene approved by them a
cl ause empowering the directors to nodify it. So
far as the policy-holders are concerned, their
protection is left in the hands of the controller
That is the policy of the Insurance Act and,
hence, the Controller hears them In the present
case, he actually heard policy holders. Therefore
it does” not seem to-us that it can be contended
with substance that ss. 35 and 36 of the Insurance
Act are ‘not pari materia with the sections of the
Conpani es-Act —to which we have earlier referred.
The last point of M. Sinha nmust also fail

The result is that “this appeal nust be
di smssed with costs and we order accordingly.
There will be one set of hearing costs.

Appeal” Di sm ssed
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