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ACT:

Criminal Trial-Statute barring prosecution except with
witten consent of conpetent authority-Wether consent nust
be in favour of named person Food Adulteration  Act, 1954
(37. of 1954), S. 20(1).

HEADNOTE

A conplaint was filed against the respondent by the Food
I nspector for selling adulterated mlk. Section 20(1l) of
the Food Adul teration Act, 1954, provided t hat no
prosecution shall be instituted under the Act " except by,
or with the witten consent of, the State Government or
[ ocal authority or a person authorised-in this behalf by the
State Governnent or a local authority ". On the _application
of the Food Inspector consent in witing was given by a
person authorised by the local authority. But it was
contended by the respondent that the witten consent was  of
no avail as it did not in terns nane the person in_ whose
favour it was given.

Hel d, that where a prosecution was |aunched on the basis of
a witten consent granted by the conpetent! person or
authority, it was not necessary to nane the conplainant in
the consent. The Act did not in terns require that the
conpl ai nant shall be named in the witten consent nor  could
such a limtation or condition be gathered as a necessary
i ntendment of the provision. The witten consent was for
the Jlaunching of a specified prosecution and need not
necessarily be in favour of a conplainant authorising himto
file a conplaint.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION Crimnal Appeal No. 56 of
1959.

Appeal by special |eave. fromthe judgnment and order dated-
Decenber 18, 1957, of the forner Bonbay H gh Court in
Criminal Revision No. 1671 of 1957, arising out of the
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judgrment and order dated June 7, 1957, of the Sessions
Judge, Baroda, in Crimnal Appeal No. 33 of 1957.
H. B. Khanna and D. CGupta, for the appellant.
G C. Mathur, for the respondent.
1960. August 31. The Judgnment of the Court was delivered
by

459
AYYANGAR J.-This appeal by special |leave of this Court
raises a very short point regarding the construction of s.
20(1) of the Prevention of Food Adulteration Act, 1954 (37
of 1954).
The respondent owned a m. |k shop within the Minicipal limts
of the city of Baroda. The Food Inspector of the
Muni ci pality visited the shop on July 9, 1956 and purchased
mlk for analysis. This was sent to the Public Analyst and
when his report was to the effect that the sanple was
adulterated, the -Inspector applied to the Chief Oficer,
Bor ough Muni ci pal'ity, Baroda, for the latter’s consent, for
instituting crimnal proceedings under the Prevention of
Food Adulteration Act, 1954 (referred to hereafter as the
Act), against the respondent. A consent in witing to the
initiation of this prosecution was given by the Chief
Oficer and thereafter the conplaint out of which this
appeal arises was instituted charging the respondent with an
offence under s. 16 read with s. 7 of the Act for selling
adul terated food.
The case was tried by the Special Judicial Magistrate, First
Cl ass, Baroda. Besi des denying his guilt,  the accused
rai sed various technical objections, the principal of which
was that the prosecution was inconmpetent because of non-
conpliance with the terns of 's. 20(1) of  the Act. Thi s
provision, onitting the proviso to which it i's unnecessary
to refer, runs:
" No prosecution for an offence under this Act shall be
instituted except by, or with the witten consent of, the
State Governnent or a |local authority or a person authorised
in this behalf by the State/ Governnent or a | oca
authority."
The Magistrate overrul ed these objections and holding the
accused guilty of the offence charged sentenced himto pay a
fine of Rs. 300/- and in default to rigorous inprisonnent
for three nonths. Dealing with the objection based on s.
20(1) of the Act with which alone we are concerned, the
| earned Magi strate said:
" In the present case Baroda Minicipal Borough is the |oca
authority and it has authorized the Chief Oficer ~and the
health officer of the Minicipality to
59
460
grant sanction to institute proceedi ngs under this ~Act by
its resolution No. 222 dated May 7,1956, the Chief O ficer
has given consent in witing to lodge this coin plaint
against the present accused under the Act on Cctober 13,
1956. The said consent in witing is on record at Ex.  10/7
and the copy of the Resolution of the Muni ci pality
enmpowering the Chief Oficer and the health officer is also
on record at Ex. 18/8. Thus in the present case there is a
valid consent in witing given by the Chief Oficer who has
been duly authorised in this behalf by the Baroda Muinicipa
Borough, to institute proceedi ng agai nst the present accused
under the Act............... The Food I nspector can | odge
the conplaints under the Act if consent in witing is given
by a local authority or a person enpowered in this behalf by
the local authority. The food inspector had in the present
case submitted all the papers to the Chief Oficer who has
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been invested with the powers by the Miunicipality to give
consent in order to seek his necessary consent in witing
before |odging the conplaint against the present accused.
And after going through the said papers the Chief Oficer
had duly given consent to himto | odge this conplaint. It
is true that the consent does not bear the name of the food
inspector but it inpliedly follows that the consent was
given by the Chief Oficer to the person, viz., the
conpl ai nant food inspector who sought the permssion and
none el se."

Agai nst his conviction and sentence the respondent filed an
appeal to the Court of the Sessions Judge at Baroda. The
Appel late Court set aside the order of conviction and
sentence on the ground that the Food |nspector was not
conpetent to institute the prosecution under s. 20(1) of the

Act . Relying on the decision of a single Judge of the
Madras High Court in Cannanore MIlk Supply Co-operative
Society, In re(l), the |learned Sessions Judge held that

under 'the terns of the section, the only authority wth
whose " written consent " a prosecution could be instituted
was the State Government and that neither " the |ocal autho-
rity " nor " the person -authorized in that behalf by the

(1) (1956) 2 ML.J. 465.
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State Governnent or the local authority were conmpetent to
gr ant witten consents " for the initiation of
prosecuti ons. He, therefore, set aside the conviction and
sentence and di scharged the respondent.

The matter was thereafter brought up before the H gh Court
of Bonmbay by the State by an appeal |ater converted into a
Crimnal Revision petition. The |earned Judges of the High
Court affirnmed the order passed by the |earned Sessions
Judge. They disagreed with the Sessions Judge in his
interpretation of s. 20(1) that a prosecution could not be
instituted with " the witten consent” of any authority
other than the State CGovernment. They, however, held that "
the witten consent " should nane the person who could
institute the conplaint and that as " the consent in the
present case bad not naned the Food |Inspector as the person
authorized to file the conplaint, the prosecution was not
legally initiated. It is fromthis decision of “the Hi gh
Court that the State of Bombay, having obtained specia
| eave of this Court, has brought this matter up before us.
There is here no dispute that " the local authority the
Baroda Municipality, had authorized the Chief O ficer of the
Munici pality to grant consents under s. 20(1) of the Act for
the filing of conplaints in regard to offenses ~under the

Act . There is no dispute either that the Chief Oficer
granted on COctober 13, 1956, his " witten consent " to the
filing of this conplaint against the respondent. The "
consent " is in the follow ng terns:

"Under authority vested in the Chief Oficer of the Baroda
Borough Municipality............... sanction is hereby given
for instituting prosecution against the following mlk
vendors for contravening the provisions of Government - of
Indias Prevention of Food Adulteration Act, 1954."

The nane of the respondent, his address and the date of the
of fence are then set out and it is foll owed

by a paragraph which runs:

" This sanction is accorded after going through MKk
Anal ysi s Report and other pertinent docunents and the nature
of offence committed by each of the

462

above persons as required by s. 20 of the Prevention of Food
Adul teration Act, 1954."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

W nay, at the outset, point out that we entirely agree wth
the |earned Judges of the High Court in their viewthat on
the terms of a. 20(1) a prosecution could be instituted with
the witten consent not nerely of the State Governnent but "
of a focal authority " or " a person authorised in this
behal f by the State Government or a |ocal authority " In
our opinion, on the |language of the sub-section no other
construction appears possible. The |earned Judges of the
H gh Court said:
" The construction which has been put by the |earned
Sessions Judge obviously ignores the two commas, which
appear in the section before and after the clause " or wth
the witten consent of ". One of the conmas precedes, and
the other follows the clause " or with the witten consent
of " The plain grammatical meaning of this section is that
the witten consent may be of the State Government, or a
local authority, or a person authorised in that behalf by
the State CGovernnent or |ocal authority. In our view under
this section, the prosecution can be instituted (1) by the
State CGovernnent, (2) by- a local authority, (3) by a person
aut horised in that behalf by the State Government, or (4) by
a person simlarly authorised by a |ocal aut hority.
Further, a prosecution can also be instituted with the
consent of any of these four authorities.”
Even apart fromthe two conmas, the construction which found
favour with the | earned Judge of the Madras H gh Court in
Cannanore M|k Supply Cooperative Society, Inre (1) is not
possi bl e wi thout the sub-section being rewitten in these
terms:
. shal | ~be instituted by or with the witten
consent of the State Governnent or by a local authority or a
person authorised in this behalf by the State Governnent or
a local authority."
Wthout the insertion of the word " by " before the words "
a local authority ", it would not be possible to exclude the
witten consents of |ocal authorities etc. fromthe  content
of the sub-section.
(1) (1956) 2 ML.J. 465.
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As already stated, the reasoning, however, by which the
| earned Judges of the High Court held the prosecution to be
i nconpetent was that " the witten consent" did not in
terns, nanme the person " in whose favour " the sanction or
witten consent " was given. The |earned Judges stated:
" A witten sanction of the nature which we have in the
present case, or a witten consent, w thout mentioning the

person to whom such consent or sanction is given, would, in
our view, not be a sufficient conpliance with the terns of
the sanction................ The present witten consent

does not nention the name of the Food Inspector as the
person conpetent to institute the prosecution, and therefore
we rmust hold that the institution of the prosecution, was
wi t hout jurisdiction".

The |earned Counsel for the appellant-State chall enged the
correctness of this construction. He referred us to the
anal ogy of the decisions rendered on s. 197 of the Crinina
Procedure Code where it has been held that " the sanction "
referred to need not nane the person who could institute the
prosecuti on. We consider it unnecessary to canvass the
rel ative scope of the |anguage of s. 197 of the Crimnal
Procedure Code and of s. 20(1) of the Prevention of Food
Adul teration Act. We prefer to rest our decision on the
ternms of s. 20(1) itself. To start with, the Statute does
not in terms prescribe that the conplainant shall be named
inthe " witten consent The only question, therefore, is
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whet her such. a limtation or condition could be gathered as
a necessary intendnent of the provision. In the first
pl ace, the reason of the rule could not suggest or inply
such a condition. The rule has undoubtedly been designed to
prevent the |launching of frivolous or harassing prosecutions

against traders. It therefore provides that the conplaint
should be filed, either by a naned or specified authority or
with the witten consent of such authority. To read by

inmplication that before granting a witten consent, the
authority conpetent to initiate a prosecution should apply
its mind to the facts of the case and satisfy itself that a
prima facie case exists for the

464

all eged offender being put wup before a Court appears
reasonabl e, but the further inplication that the conpl ai nant
must be naned in the witten consent does not, in our
opinion, follow In the present case, the Analyst’s Report
was before the Chief Oficer of the Minicipality and it was
after considering that report and the connected docunents
that the witten consent or sanction was given. In the
second place, the subsection itself contains an indication
that the witten consent is for the launching of a specified
prosecution, and not one " in favour of a conplai nant
authorising him to file the conplaint.  QOrmitting for the
nonent the State Governnment and " the /local authority "
which are specified in the provision as conpetent by
thenselves to initiate prosecutions, persons-" authorised by
" these two authorities are further i ncl uded. The
expression " person authorised in this behalf obvi ously
refers to a named person who is so authorized. |In the case
of these four categories, theauthority or person filing the
conpl ai nt has itself or hinself to consi der t he
reasonabl eness and propriety of the prosecution and be
satisfied that the prosecution i's not- frivolous and is
called for. Turning next to the other class, the relevant
words are " no prosecution shall be instituted except wth
the witten consent of Here the enphasis is on the consent
to the filing of the prosecution, not to the person filing
it. The prelinmnary exam nation of the facts to ascertain
the desirability and propriety of the prosecution isin this
| ast case, the responsibility of the person or authority
giving the witten consent-not of the person who figures as
the conpl ai nant. The two classes are distinct and the
enpl oyment of different phraseology to designate the two
types of devolution of authority, constitutes an indication
second cl ass of cases-where prosecutions are

filed on the basis of witten consents granted by the
conpetent person or authority, the specification of the name
of the conplainant is not a statutory requirenent-the
consent being to a specified prosecution. W, therefore,
consider that the prosecution in the present ‘case was
instituted on a
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conplaint which fulfilled the requirenents of s. 20(1)  of
the Act.

One part of the reasoning of the | earned Judges of the High
Court was, that in the absence of persons being naned in the
witten consent, a conplaint mght be | odged by persons over
whom " the local authority " would have no control and that
for this reason it was necessary to adopt the construction
which they did of s. 20(1), nanely, that the witten consent
shoul d nane the person authorized to file the conplaint. In
our opinion, this apprehension is not justified, for the
witten consent has to be filed by the conplainant in order
to enable the conplaint to be entertained, and it is not as

t hat

in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

if the witten consent will be available to all and sundry
to be filed before the Magistrate. Besides, even on the
reasoning of the |earned Judges of the H gh Court there is
no restriction as to the person who night be named as
authorised to file the conplaint. Normally,, of course, the
person naned would be an officer of the Minicipality, but
theoretically there is a possibility that the person naned
mght not be a Minicipal servant, and if " the witten
consent” is in favour of such a person, the Minicipa
authority would have no adnministrative control over him
The complication referred to by the | earned Judges would
still be there, even though a person be nanmed in the witten
consent given by the local authority. We, therefore,
consider that this is not a circunstance which of necessity
| eads to the construction that the conplai nant ought to be
named in the witten consent under s. 20(1).
The respondent was not represented before this Court, and in
view of the inportance of the matter, M. G C. Mathur was
requested by the Court to appear as amicus-curiae and we
express . our-thanks to himfor the assistance he rendered us.
The appeal is accordingly allowed, the order of the High
Court is set aside, and that of the Magistrate restored.
Appeal al | owed.
466




