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ACT:

Industrial Enploynment (Standing Orders) Act, 1946-
Wor knmen enpl oyed by a conpany-No age of retirement fixed-
Conpany nati onal i sed- Wor kiren opt ed to serve- Servi ce
regul ati ons franed and notified-Assurance by managenent t hat
old service conditions would apply to conpany enployees-
Whet her val i d-Wor keman, whet her bound by new regul ati ons.

HEADNOTE

The respondent-worknman entered service as a coolie in
1945 under the Kanpur Electricity Supply Corporation
Limted. Wien the time the conpany had no rules as to the
age of retirement for its enployees and therefore his date
of birth was not entered in the service card. ‘Wen the
Corporation was nationalised the new managenent, without
asking him as to his date of birth, —showed his age as 20
years 9 months. From the village records it was found that
he was born on 24.6.1924. Meanwhil e, the new managenent got
the Standing Oders certified w thout nmaking any provision
for the age of retirenent. Wien the Electricity Board
constituted under the Electricity (Supply) Act, 1948, took
over the managenment of the Adm nistration in 1949 it was
made clear that conditions of service of worknmen woul d not
be adversely affected. But on 31st January, 1979 the wor kman
was retired fromservice on the ground that he had conpl eted
58 years of age. The workman conpl ai ned that he was retired
in contravention of his conditions of service according to
whi ch there was no age of retirenent.

The [ abour court held that even after franmng the
regul ati ons under section 79C of the Electricity (Supply)
Act, 1948, fixing the age of retirement at 58 and notifying
them under section 13B of the Industrial Enploynent
(Standi ng orders) Act, 1946, the new nmanagenent nmade it
clear to the enployee that old service conditions of the
enpl oyees would continue to operate and that a simlar
assurance was given to the respondent in witing that the
new regul ations would not apply to him In this viewthe
respondent’s retirenment was held to be invalid.

Al'l owi ng t he appeal

HELD: The workman is bound by the regulations fixing
the age of retirement at 58 and therefore his retirenent on
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attaining the age of superannuation was correct. [287 (]

The Industrial Enploynent (Standing Orders) Act, 1946
is a special law in regard to matters enunerated in the
schedul e. The regul ations nmade by the Electricity Board with
respect to any of those matters are of no effect unless
283
they are either notified by the Governnent under section 13B
or certified by the Certifying Oficer under section 5 of
the Standing Oders Act. In regard to matters in respect of
whi ch regul ations nmade by the Board have not been notified
by the Governor or in respect of which no regul ations had
been nade by the Board, the Standing Orders Act would
continue to apply. Since, in the instant case, the
regul ations franed by the Board with regard to the age of
retirement under section 79C have been notified by the
CGovernment under section 13B of the Standing Orders Act, the
respondent is bound by those regulations and his retirenent
on attaining the age of 58 years was correct.

[286 F-H, 287 A-B]

U P. State Electricity Board and others v. Hari Shanker
Jain and others, [1979]1 S:/C. R 355, ‘applied.

JUDGVENT:

ClVIL APPELLATE / JURI SDICTI ON: Civil Appeal No. 3549
(NL) of 1982.

Appeal by Special |eave against the Award passed by the
Labour Court (1) ‘Kanpur dated 16th Decenber, 1980 in
Adj udi cati on Case No. 8 of 1980.

S. Markandeya for the Appellants.

Hari Swarup, Manoj Swarup and Ms. Lalita Kohli for the
Respondent .

The Judgnent of the Court was delivered by

VARADARAJAN, J. This appeal by special l|eave is
directed against the award of the Labour Court, Kanpur in
Adj udi cation Case No. 8 of 1980 holding that the retirenment
of the second respondent Jag Dutt from 31.3.1979 is
unjustifiable and directing his reinstatenent ~ with back
wages with a right to work so long as he is physically fit.

The second respondent entered service as a coolie on
11. 4. 1945 under the then Kanpur Electricity Suppl y
Corporation Limted. No date of birth was nmentionedin his
service card and there was no age of retirenent for
enpl oyees in that concern. That establ i shrment was
nati onal i sed on 15.9.1947 and thereafter it becane a
department of the Governnent of Utar Pradesh. The new
management Kanpur Electricity Supply Adm nistration filled
up the second respondent’s age as 20 years 9 nonths wi t hout
asking him for any certificate regarding his date of birth.
H's date of birth is 24.6.1924 and an entry about his date
of birth has been nade in the Police Station, Chawani Basti
at the instance of the Chowkidar of that village. The new
management got its standing orders certified w thout making
any provision
284
for age of retirement. The State GCovernment nade it clear
that the worknen to whomthe Industrial Enploynment (Standing
Orders) Act, 1946 applied would not be governed by the G vi
Service (Cassification, Control and Appeal) Rules. The
El ectricity Board constituted under the Electricity (Supply)
Act, 1948 took over the worknmen of the erstwhile Kanpur
Electricity Supply Administration from 1.4.1949 nmaking it
clear that their service conditions will not be adversely
af fected. That position regarding the service conditions of
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the enployees was reiterated in Governnent Order No. 3679-
E/71-21-PB dated 1.4.1971 and the Electricity Departnent’s
Chi ef Engineer’s letter dated 2.3.1972. The initia
condi tion was that the second respondent should work so | ong
as he was physically fit to work wthout any age of
retirement. However , the Kanpur Electricity Suppl y
Adm nistration retired the second respondent from 31.3.1979
on the ground that he has conpleted 58 vyears. This
retirement is invalid for two reasons, nanmely that his date
of birth is 24.6.1924 and that there is no age of retirenent
so far as enployees |ike the second respondent who had
joined service under the Kanpur Electricity Suppl y
Corporation Limted are concerned. The new nanagenent had
allowed 19 nanmed worknmen to retire when they were 60 to 75
years old. The second respondent has thus been retired not
only before he completed 58 years, his date of birth being
24.6.1924 but also in contravention of his conditions of
service, according to which there is no age of retirenent.
This was 'the second respondent’s case before the Labour
Court.

The def ence of the appel | ant-managenent was that though
when the El ectricity Board was constituted and the
management of the Kanpur Electricity Supply Admnistration
was taken over in 1948 no age of retirement was prescribed
for the enployees/'the Electricity Board franed regul ations
under s.79C of the Electricity (Supply) Act , 1948
subsequently prescribing the age of retirement as 58 years
and 60 vyears and the second respondent was retired on
31.3.1979 under those regulations. It is open in |law for the
Electricity Board to frame regulations prescribing the age
of retirenment of its enployees even where initially there
was no age of retirenent, as has been held by the All ahabad
H gh Court and this Court. The  second respondent’s
retirement is valid and cannot be set aside.

The Labour Court found that the second respondent
joined service as a cooly under the Kanpur Electricity
Supply Corporation Limted on 11.5.1945 and he becane the
State Governnent’s enpl oyee on 16. 9. 1947 when t hat
est abl i shnment was taken over by
285
Kanpur Electricity Supply Admnistration and the enployees
of that Administration becane the enployees of the State
Electricity Board when it took over that Undertaking after
that Board was constituted on 1.4.1959. It was not disputed
that by the Regulations franed under ~s. 79C of the
Electricity (Supply) Act, 1948, age of retirenent fixed at
58 or 60 years and that those Regul ati ons were notified on
28.5.1972 under s. 138B of the Industrial| Enploynent
(Standing Orders) Act, 1946. But the Labour Court. found that
even after the publication of those Regulations the new
managenent nmade it clear to the enployees by Governnent’s
O der No. 3679-E/ 71-23-PB dated 1.7.1979 that even | after
absorption of the enployees their old conditions of service
woul d continue in the same way and that a sinmilar assurance
had been given to the second respondent by the docunents
marked as Ex.B-9 to B-15 that the Regulations would not
apply to himand he could work so | ong as he was physically
fit without any age of retirenment. In this view the Labour
Court held that the second respondent’s retirement from
31.3.1979 inspite of the fact that he is physically fit is
invalid in law and it accordingly allowed the second
respondent’s claimas nentioned above.

The Labour Court has not recorded any finding regarding
the second respondent’s actual date of birth. In this Court
no argunent was advanced by the |earned counsel on either
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side on that question. The only point argued before this
Court by M. S. Markendeya, |learned counsel for the
appel lants and M. Hari Swarup, |earned Senior counse
appearing for the second respondent was as to the binding
nature of the Regulations franed by the Electricity Board
under s.79C of the Electricity (Supply) Act, 1948 fixing age
of retirenment as 58 years in regard to workmen like the
second respondent who were originally enployees of the
Kanpur Electricity Supply Corporation Limted. By Oder
dated 3.10.1978 of the General Manager of the UP. State
Electricity Board in the departnment of Kanpur Electricity
Supply Adm nistration eleven enployees including the second
respondent were retired on attaining the age of
superannuation with effect from 31.3.1979 on the basis that
according to the Board' s records they were conpleting 58
years on that date. ~There is no dispute that the Board has
framed Regul ati ons under s.79C. of the Electricity (Supply)
Act, 1948 fixing the age of retirement of enployees like the
second respondent _at 58 years and that the Regul ati ons have
been notified wunder s.13B of the Industrial Enmploynent
(Standi ng-Orders) Act, 1946. M. Hari- Swarup admitted before
us that the Regul ations have statutory force. The Menber
Secretary of

286

the U P. State Electricity Board had inforned the gover nnment
enpl oyees whose Services had been lent” to the Board on
deputation that their salary, al'l owances and ot her
conditions of service shall be governed by Regul ati ons made
by the Board under  s.79C of the Electricity (Supply) Act,
1948 from tinme to tinme. It is not disputed that the second
respondent had thereafter exercised his optionto serve in
the UP. State Electricity Board. The second respondent is,
therefore, bound by the Regulation by which the age of
retirement has been fixed in regard to enpl oyees |ike him at
58 years. A simlar question arose before a Division Bench
of the Allahabad H gh Court in Bhai Lal and another v.
Superi nt endi ng Engi neer, All ahabad where it has been held as
fol |l ows:

"Once the regulations framed under s.79(c) of the
Electricity (Supply) Act, 1948 have been notified by
the State Government under s.13-B of the Industria
Enpl oynment (Standing Orders) Act, the standing orders
franed by the erstwhile licencee to the extent they
concerned the subject dealt wth by the regulations
becane i neffective and inoperative and that in respect
of such matter, the right of the parties would be
governed only by the regulation so notified. In the
circunmstances even if it be a fact that the standing
orders framed by the erstwhile |icencee <contained a
cl ause specifying an age higher then 58 years, as age
of superannuation for its enployees, the enpl oyee woul d
none-the-less, as provided in the notified regulation
be superannuated at the age of 58 years."

A simlar question arose before this Court in UP
State Electricity Board and others v. Hari Shanker Jai n-and
others to which two of us were parties. There it has been
held that the Industrial Enploynent (Standing Orders) Act,
1946 is a special lawin regard to the natters enunerated in
the schedule and the regulations made by the Electricity
Board with respect to any of those matters are of no effect
unl ess such regul ations are either notified by the
CGovernment under s.13B or certified by the Certifying
Oficer under s. 5 of the |Industrial Enploynent (Standing
Orders) Act, 1946. In regard to natters in respect of which
regul ati ons made by the Board have not been notified by the
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Governor or in respect of which no regulations have been
nmade by the Board, the Industrial Enploynent (Standing

287

Orders) Act shall continue to apply. In that case the
regul ation made by the Board with regard to the age of
superannuati on had been duly notified by the Government and
it has been held that the regul ation had ef f ect
notwi t hstanding the fact that it was a natter which could be
the subject matter of standing orders the Industria
Empl oynment (St andi ng Orders) Act, 1946 and that the
respondents in that appeal had been properly retired when
they attained the age of 58 years. In view of the admtted
fact that the regulations franed by the Board under s.79C of
the Electricity (Supply) Act, 1948 have been notified by the
CGovernment  under s. ~13B of the Industrial Enploynent
(Standing Orders) Act, 1946 we hold that the second
respondent i s bound by those regulations in which the age of
retirement has bean admttedly fixed at 58 years and that he
has no reason to conplain against his retirenent on that
basis with “effect from 31.3.1979. The appeal is accordingly
all owed and the order of the appellant retiring the second
respondent with effect from 31.3.1979 is upheld. It s,
however, made clear that the second respondent shall not be
liable to refund any anobunt paid to hi munder orders of the
Court pending these proceedings and that he is entitled to
draw the sumof Rs.” 2,000 which has ‘been directed to be
deposited towards his costs in this appeal

P.B.R Appeal al | owed.
288




