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ACT:

Conmmon Carri er- St eanshi p-Conpany carryi ng, goods by steaner
in main stream Feeder service by boats in tributary-Goods
lost in transit in such service-Liability-Conmpany, if, a
conmon carrier in the feeder service-Test Carriers Act, 1865
(3 of 1865), s. 2.

HEADNOTE:

The question whether a carrier is a comon carrier  or not
has to be decided on its public profession and such
prof ession may be either by public notice or by conduct. It
is immterial if the carryingis limted to particul ar goods
or particular routes or between specified points.

Lane v. Cottonl2 Mdd. 474; Ingate, v.Christis, (1950) 3 Car
and K. 61 and Jhonson v. Mdland Ry., Co. (1849) 4 Ex 367,
referred to.
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Consequently, where, as in the instant case, the steaner
conpani es, which were by public profession conmmon carriers
in the main stream and invariably agreed, when requested, to
arranged for carriage of goods by boats from stations
situated on its tributary to the steamer station, accepting
goods as indiscrimnately as in the steaner service, were
sued for loss of goods in the tributary and the H gh Court,
while reversing the finding of the trial court.as to the
negligence of the conpanies, affirned its decree against
them on the ground that they were comon carriers.

Hel d, that the decision of the H gh Court was correct and
nmust be affirned.

There could be no doubt that the service in the tributary
was in the nature of a feeder service to the nain route —and
the public profession made in respect of the latter attached
toit.

Hel d, further, that it was of no consequence that the feeder
service yielded no profits.

Nor was regularity or otherwise of the feeder service a
rel evant consideration

Law does not require that a comopn carrier nust have fixed
rate for carriage of all goods and the absence of such fixed
rate in the feeder service was wholly inmateri al




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 401 of 1957.
Appeal fromthe judgnent and decree dated June 15, 1954 of
the Assam High Court in First Appeal No. 23 of 1950.
D. N. Mukherjee, for the Appellants.
B. Sen, P. K Chatterjee and P. K Bose, for t he
Respondent .
1961, May 5. The Judgnent of the Court was delivered by.
DAS GUPTA, J.-This appeal is fromthe judgnment and decree of
the Hi gh-Court of Judicature in Assamaffirm ng the judgnent
and decree nmde by the Subordinate Judge of Upper Assam
Districts, in a suit brought by the respondent Shyansundar
Tea Co., Ltd., against the present appellants. The
804
appel l ant companies are joint-owners of Steamer service
bet ween  Di brugrah and Cal cutta. = The main service is along
the Brahnputra River. Desang is one of the tributaries of
the Brahnputra and neets the nmain stream at Desangnukh Ghat.
The plaintiff s case in the plaint was that the defendant
conpanies as conmon carriers received goods at Dillibari
Ghat which is situated on'the Desang about 70 mles up-
stream from Desangnukh Ghat for carriage "therefromby boats
to Desangmukh Ghat and then by their steaners to different
stations on paynent’ of freight". It is further t he
plaintiff case that on Septenber 10, 1946, ~ the plaintiff
conpany delivered 120 chests of teato the ‘defendants at
Dillibari GChat for carrying therefromand delivery of the
same at Kidderpore in Calcutta. ~ The boat carrying these.
tea chests sank; the tea chests were | ost and could not be
sal vaged. The accident was, according to the plaintiff, due
to the negligence on the part of the defendant conpanies’
agents and servants. On this ground of negligence as also
on the ground that the conpanies as comon carriers were
liable to nake good the |oss whether or not there was
negligence, the plaintiff clainmed the sumof Rs. 1,6, 224-12-
0-is conpensation for the |oss.
The defendants raised a four-fold defence. The  first
contention was that there was no delivery to the defendants
at all at Dillibari Ghat and the defendants did not
undertake any carriage of the goods from Dillibari GChat.
Secondly, it was said that the sinking of the boat was not
due, to any negligence on the part of the defendants’
servants. The third contention that the defendants were not
a comon carrier in respect of <carriage of goods from
Dillibari Ghat to Desang. Lastly it was pleaded that in any
case the conditions of the Forwarding Note which was
executed by the plaintiff conpany conpletely absolved the
defendants fromall liability.
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The trial Court held on a consideration of the evidence that
the goods were delivered by the plaintiff to the defendants
at Dillibari Ghat for carriage fromthere to Kidderpore,
Calcutta. It also held that the sinking of the boat was due
to negligence on the part of the defendants’ servants.
Accordingly, wthout coning to a clear conclusion whether
the defendants were comon carriers or not in respect of
this contract of carriage the Trial Court gave the plaintiff
a decree for the sum as cl ai ned.
On appeal the High Court of Assam affirmed this decree,
though not for quite the sanme reasons. The High Court
agreed with the Trial Courts’ conclusion. that there was
delivery of the goods to the defendants by the plaintiff at
Dillibari Gnhat for carriage therefrom On the question
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whet her the sinking of the boat was due to the negligence of
the defendants’ servants the |earned Judges of the High
Court did not however accept the Trial Court’s view. Thei r
opinion, it appears, was that the plaintiff had not been
able to establish the case of negligence on the part of the
defendant’s servants. The H gh Court however cane to the
concl usion that the defendants undertook this carriage from

Dillibari Ghat in their capacity as conmon carriers and so
the question whether there ,was negligence or not was
irrelevant. The Hi gh Court also found that the terms and

conditions of the Forwarding Note did not in any way absol ve
the defendants fromliability. Accordingly, the Hi gh Court
affirmed the decree nade by the Trial Court.

It nmay be nentioned that though on both the points, viz.,

whet her the delivery of the goods at Dillibari was to the
def endants and whether the  defendants were, for such
carrying fromDillibari, comobn carrier, one of the |earned
judges,” Ram Labhaya J. appears to have, been hesitant in
com ng ' to his conclusion but ultinmately on both these points
he agreed with the Chief Justice and
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the agreed conclusions of both the |earned judges were, as
we have nentioned above.

The High Court gave a certificate under Art. 133(1)(c) of
the Constitution and on that certificate the present appea

has been brought.

On behal f of the appellants M. Mikherjee has J. tried to
persuade us to exam ne the findings of the Courts bel ow t hat
the plaintiff delivered the tea chests in question to the
defendants at, Dillibari Ghat. He tried to show that it was
Meenei Il and Conpany who used to run this boat service from
Dillibari to Desangnukh and that the defendants had ' not hing
to do with this business. Apart fromthe fact that such a
case that Macneill and Conpany  used  to carry ' on an
i ndependent boat service business to Desangnukh was not nade
in the plaint, we are satisfied that there is nothing that
would justify wus to depart from the well established
practice of this Court not to ‘interfere wth eoncurrent
findings of facts, of the Trial Court and the first court of
appeal . We rmay however indicate that having been taken
through the evidence we have no hesitation in stating our
agreement with that finding,’ viz., that the plaintiff
delivered the tea chests in question to the defendants at
Dillibari Ghat for carriage therefrom W see no reason
also to interfere with the H gh Court’s findings that the
plaintiff has not been able to establish its case of any
negl i gence on the part of the defendants’ agents.

This brings us to the main question in controversy, viz.,
whet her the appellants were common carriers of goods between
Dillibari Ghat and Calcutta. The appellants adnit that they
are comon carriers between Desangnmukh Station and-all other
places on its steaner routes. They contend however that

that does not make them comon carrier between Dillibar
Ghat or other 'places not in its steaner service route, to
any places on the steamer service route. ’'The respondent’
secase, on the other
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hand is that once it is established that the defendants are
conmon carriers within- the neaning of the definition in the
Carriers Act, they nmust be held in law to be comon carriers
whenever they undertake carriage of goods, wunless wth
respect to the particular carriage they show definitely that
they did not act as common carriers.

The Carriers Act, 1865 (Act II1l of 1.865) defines "conmon
carrier" in these words
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"Common carrier’ denotes a person, other

than the Governnent, engaged in the business

or transporting for hire property from place

to place, by land or inland navigation, for

all persons indiscrimnately."
This definition is based on the English comobn |aw as
regards the common carriers. The commobn law in England
devel oped fromquite early tines to make the profession of
conmon carriers a kind of public service ; or as stated by
Lord Holt in an early case "a public trust". (Vide Lane v.
Cotton) (1). It is where such a public trust has been
undertaken as distinct fromt nmere private. contract that a
carrier ceases to be a private carrier but beconmes a public
carrier or as English law calls "a comon carrier."
Explaining the distinction between a mere carrier and a
common carrier, A derson B, said in Ingate and Another v.
Christis(2)

"Everybody who undertakes to carry for anyone

who asks him is a comon carrier. The

criterion is, whether he carries for parti-

cular persons only, or whether he carries for

everyone. |If a man holds hinmself out to do it
for everyone who asks him he is a comon
carrier ; but if he does not do it for

everyone, but carries for you and ne only,

that is a matter of special contract."”
(1) 12 Mad. 474.
(2) (1850) 3 Car & K. 61.
The question in any particul ar case whether the carrier was
a common carrier or a private carrier has therefore to be
deci ded on the ascertai nment of what he publicly  professes.
This profession, it need hardly be nentioned may be by
public notice or by actual indiscrimnate carrying of goods.
It is also clear that the profession to carry goods indis-

crimnately may be limted to particular goods or to
particular routes or evenis to tw or nmore specified
poi nts. In Johnson v. Mdland Rly., Co.(3) the /question

arose whether the Railway Conpany were as conmmbn’ carriers
bound to carry coal from Melton Mowbray to OCakham Parke B
with whom Al derson B, Rolfe, B, and Platt B, agreed stated
the | aw thus:

"A person may profess to carry a particular

description of goods only, for i nst ance,

cattle or dry goods, in which case he could

not be conpelled to carry any other - kind of

goods; or he may limt his obligation to

carrying fromone place to another, as from

Manchester to London, and then he woul d not be

bound to carry to or from internediate

pl aces. "
Turning to the facts of the case before him the |earned
Bar on st at ed:

"Now, if the defendants stand in the situation

of carriers at conmon law, they are not

Iiable, because it does not appear in evidence

that they ever had been a public profession by

them that they would carry coals from Mlton

Mowbray to Cakham "
Utimately the | earned Judge recorded the concl usion thus:
"I think that the circunstances of their having undertaken
to be carriers does not
(3) (1849) 4 Ex. 367,
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bind themto carry fromor to each place on
the line, or every description of goods."
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This is goods authority for the appellants’ contention that
the nore fact that they are engaged in the transport of
goods from certain places on their St eaner
Service to other places does not necessarily justify the
concl usi on that whatever <carriage they may undert ake
el sewhere is al so done as a comon carrier. It is therefore
necessary to examne the nature of the public profession
nade by the appellants with regard to the carriage of goods
from Dillibari Ghat. It is true, as pointed out by the
appel l ants’ counsel that there is no public notice, as there
is in respect of places on the Steaner Service route, wth
regard to carriage fromDillibari Ghat. It is legitimte
however to consider in this connection the usual conduct of
the appellant conpanies in connection with carriage from
Dillibari Ghat and other surrounding circunstances. It has
to be noticed that tea gardens which supply the bul k of the
conpani es’ cargo traffic for its despatch steamers find it
convenient, and economical to bring, their goods to the
nearest point on sone river and to enter into contracts of
carriage of ‘'goods fromthese points to places on the Steaner
Service routes. It appears clear fromthe evidence adduced
in this case that for such carriage the tea gardens make
requests to the appellants to arrange for carriage to the
Steamer station and the conpanies invariably comply wth
such requests.

Their own w tness, the Joint Agent at Dibrugarh, has said in
this connection "W always try to give facilities to the
interior tea gardens and to all customers whenever they
require any help. " He has not said a single word as to
requests” of any custoners for arrangenments of carriage from
Dillibari Ghat having been refused. I ndeed,  when one
renenbers that it is by getting the custom from these
interior tea gardens, not all of which are situated 'on or
near the main stream of the
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Brahmputra that the companies areable to get sufficient
cargo for their steaners, it was only natural that they
woul d accept goods for carriage fromplaces away ‘from the
main streamas indiscrimnately as they do for carriage from
stations on the main steaner route.

The defendants’ wi tness Mohammad Abdulla who is their Ghat
Supervisor at Desangmukh has stated that "the Steaner
Conpany bears expenses of the clearance of the rivers to
nake them navigable." Such conduct is consistent only wth
the case that the conpanies are anxious to receive whatever
cargo they get for carriage fromplaces on the river Desang
and other tributaries to stations on the nmain steamer route
for further carriage on the steaner route. The service on
these tributaries can therefore be reasonably described as a
"feeder service" for the main route and the admtted public
profession for indiscrimnate carriage of the goods of every
person on the main route cannot but attach to the service on
these "feeder routes" also.

Agai nst al | this, M. Mikherjee pressed for our
consideration three circunstances: (i) that the rate for
carriage from Dillibari was not a fixed rate; (ii) that

there was no regul ar service but boats were supplied only on
requisition; and (iii) that the carriage was nade w thout

profit.

Nothing turns on the third fact-assumng that it has been
established-that carriage fromDbDillibari to Desangnmukh is
nmade wthout profit. |If this is actually the case it is

obvious that the defendants deliberately do this as a part
of their business so as to attract good business on the nain
steaner service route where they hope to make sufficient
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profits to make up for the loss in feeder service.
The circunstance that there was no regul ar
811

service but boats were supplied only on requisition is also
wholly irrelevant for ascertaining whether there was a
public profession to carry indiscrimnately. Even if there
was a regular service, there mght not be a profession to
carry indiscrinmnately ; whereas even if there was such a
profession it would not necessarily happen that regular
service should be nmaintained. |If, as the evidence appears
to establish, the conpanies were ready to supply boats
whenever requested, w thout picking and choosing, that would
be sufficient public profession to act as a comopn carrier
Nor is the fact that there was no fixed rate for carriage of
goods fromDillibari to Desangnmukh of any assistance to the
appel l ants’ contention that they were not comon carriers,
for the | aw does not require that a common carrier must have
one and the sanme rate for all goods. The law was stated
thus by Bllackburn J; in G W Ry. Co., v. Sutton (4)

"There was nothing in the conmon | aw to hinder

a carrier from ~carrying for favoured

i ndividuals at an unreasonably low rate, or

even gratis. All that the law required was,

that he shoul'd"not charge any nore. than was

reasonabl e. "
"The requirenent of equality of charges’, as pointed out by
Pr of . Oto Kahn-Fre-und in the | aw of Carriiage by Inland
Transport (3rd Edition) at P. 190, "in so far ‘as it existed,
was entirely the creation of statute while the comon | aw
regards inequality as nothing nore than possible evidence of
"unr easonabl eness. "
That there was no fixed charge for carriage from
Dillibari can not therefore be any reason to think that
appel l ants were not common carriers in respect carriage from
Dillibari
(4) (1869) L.R, 4 H L. 226 at. 237.
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The next argunent of M. Mikherjee was al nbst an’ ar gunent
of despair. He points out that there was a Forwarding Note
(Ex. B) executed by the plaintiff in respect of the journey
from Desangnukh to Calcutta and there was a special contract

there limting the carriers’ liability. f the appellants
were really comon carriers in respect of the carriage from
Dillibari, is it conceivable, he asks, that there would not
be a simlar Forwarding Note covering the carriage from
Dillibari to Desangnmukh? That however is a totally wong
approach to the problem A conmon carrier may restrict his
liability by special contract. ’'But the absence of a

special contract cannot show that he is not. a -common
carrier. The fact that the appellants did not,take care to
nake a special contract in respect of carriage from
Dillibari is therefore wholly irrel evant.

On a consideration of the entire evidence therefore we are
of opinion that the appellants did profess by their
conduct, even if not by any public notice, that they would
carry goods indiscrinmnately for all those who ask for such

carriage from Dillibari to various places on their main
steanmer route. They were thus conmon carriers in respect of
the carriage of the plaintiff's goods fromDillibari.

A last contention was raised, again, on the Forwardi ng Note.
It was urged. that in any case this should be interpreted as
covering the carriage fromDillibari also. In terns the
Forwarding Note was limted to the contract of carriage as
from Desangnmukh to Calcutta. By no nethod of construction
of the document can it be- extended to the journey’ from
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Dillibari.

Al the contentions raised in the appeal therefore fail.
The appeal is accordinly disnmissed with costs.

Appeal dism ssed.
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