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This common judgnment di sposes of ‘two appeal s by speci a

| eave under Article 136 of the Constitution, an-appeal under Section
38 of the Advocates Act, 1961, and a civil wit petition |aying
chall enge to the constitutional validity of” Section 48AA of the
Advocates Act, 1961, hereinafter, the Act for short.

Sm. D. Anuradha, the respondent No.1 in the Cvil Appeals is
the wife of D. Saibaba, the appellant. The marriage has broken down
and the spouses have fallen apart.  On 25.8.1999, the wife filed a
conpl ai nt under Section 35 of the Act conpl ai ni ng of professiona
m sconduct committed by the appellant, alleging that in spite of his
being a duly enrolled advocate, he was running a tel ephone booth
allotted to himin the handi capped person's quota. After hearing the
appel l ant’ s response the State Bar Council of India, vide its order
dated 6.11.1999, directed the conplaint to be dropped forning an
opi nion that no case for proceedi ng agai nst-the appel lant was nade
out. On 30.12.1999, the wife | odged yet another conplaint making
al nost identical averments. The appellant filed a detailed reply. He
submtted that the conplaint was malicious, originating froma
di sgruntl ed wi fe who has even | odged crinminal case against him and
was out to harass the appellant. The appellant’s defence was that he is
a handi capped person. Pressed by family circunstances, including
financial stringency, he applied for a STD booth being licensed to
himin the handi capped persons quota, which, on consideration of the
nmerits of the prayer, was allowed to him He did operate the STD
booth. On 4.12.1997 he was narried to the respondent no.l.

Thereafter, sonetinme in md-1998, he applied for his enrolnent as an
advocate and conmenced apprenticeship under a senior |awer.

Eversince that day he stopped sitting at the tel ephone booth which

was thenceforth operated by his parents. H's father had retired by that
time.

By order dated 20.2.2001, the Bar Council of India directed the
appel l ant to surrender the STD booth, presunmably form ng an opini on
t hat whosoever night be conducting the STD booth actually, yet the
booth was allotted in the nane of the appellant and the surrender
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woul d bring to an end the controversy so far as the appellant’s
conduct as an advocate is concerned. The appellant sought sone

time for surrendering the licence of tel ephone booth because certain
dues were to be realised fromcustomers which would be difficult to
do in the event of the business being suddenly discontinued. As the
appel l ant failed to surrender the STD booth, the Bar Council of India
passed an order dated 31.3.2001 advising the State Bar Council to
del ete the name of the appellant fromthe rolls of advocates. On
26. 4. 2001, the appellant surrendered the booth. The appel | ant sought
for a review of the order of the Bar Council of India based on the
subsequent event of the tel ephone booth having been surrendered.

Vi de order dated 26.8.2001, the Bar Council of India has rejected the
petition for review on the ground that the sane was barred by tine.

As agai nst the order dated 26.8.2001 the appellant has filed appeal by
special |eave. As against the order dated 31.3.2001 the appel |l ant has
filed a statutory appeal under Section 38 of the Advocates Act, 1961
and al so an appeal by special |eave.

Section 48AA of the Advocates Act, 1961 reads as under: -
"48AA.  Review. The Bar Council of

India or any of its commttees, other than its

di sciplinary conmttee, may of its own

noti on or otherw se review any order

within sixty days of the date of that order,

passed by it under this Act."

In the opinion of the Bar Council of India the limtation

comences from’'the date of that order’ which is sought to be
reviewed. The subm ssion of the reviewpetitioner was that he could
not have sought for review of the order unless the order was

conmuni cated to himand therefore the expression 'the date of that
order’ should be construed as neaning the date of communication of
the order. The Bar Council of India fornmed an opinion that there is a
 acuna in the provision which cannot be renpved by it. The Bar
Council in its inmpugned order conpared the provisions of Section
48AA with the provisions contained.in Sections 37 and 38 of the Act.
Section 37 provides for an appeal against an order of the disciplinary
conmittee of a State Bar Council being preferred to the Bar Counci

of India within 60 days of 'the date of the conmunication of the
order’ to the person aggrieved. Section 38 provides for an appeal by
any person aggrieved by an order contenpl ated therein being

preferred to the Suprene Court within 60 days of 'the date on which
the order is comunicated to him. The opinion formed by the Bar
Council is that the enploynment by Parliament of different

phraseol ogy in Sections 37 and 38 and Section 48AA is suggestive of
the legislative intent that while the limtation for an appeal under
Sections 37 or 38 is to be calculated from’'the date of 'the

comuni cation of the order’, the limtation for review under Section
48AA commences from’'the date of the order’ sought ‘to be revi ewed

and not fromthe date of conmunication of the order.  The review
petition was di smssed as barred by limtation w thout going into the
nmerits.

During the pendency of these appeals the appellant has filed an
original petition laying challenge to the constitutional validity of
Section 48AA on the ground that the provision (as construed by the
Bar Council of India) is unworkable and hence liable to be struck
down. The appeals and the civil wit petition were placed for hearing
anal ogousl y.

We have heard the | earned counsel for the appellant/wit-

petitioner and the respondents, Bar Council of India and Snt. D

Anur adha, the conplainant. At the hearing of the appeals it was urged
that there was a doubt whether the Bar Council of India has
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conmitted an arithmetical error in calculating the period of limtation
and therefore whether the review petition could at all be held barred
by time. So, the |earned counsel for the Bar Council of India sought
to support the order dismssing the review petition on the alternative
ground that on the | anguage of Section 48AA, the Bar Council of

I ndi a beconmes functus officio on the | apse of 60 days fromthe date of
the order and its jurisdiction to exercise power of review comes to an
end, and therefore also the inpugned order dated 26.8.2001 has to be
sustai ned. However, the |earned counsel for the parties agreed that
the two questions relating to interpretation of Section 48AA are of
frequent occurrence and the Bar Council of India is also feeling
difficulty in several cases, and therefore desires both the questions
may be answered by the Court. Accordingly, the appeals have been

hear d.

So far as the comrencenent of period of limtation for filing

the review petition is concerned we are clearly of the opinion that the
expression 'the date of that order’ as occurring in Section 48AA has to
be construed as neaning the date of conmunication or know edge of

the order to the revi ew petitioner. Were the | aw provi des a renedy

to a person, the provisionhas to be so construed in case of anmbiguity
as to make the availing of the renedy practical and the exercise of
power conferred on the authority meaningful and effective. A
construction which woul d render the provision nugatory ought to be

avoi ded. True, the /process of interpretation cannot be utilized for
implanting a heart into a dead provision; however, the power to
construe a provision of law can al ways be so exercised as to give

throb to a sinking heart.

An identical point canme up for the consideration of this Court in
Raja Harish Chandra Raj — Singh Vs. The Deputy Land Acquisition
Oficer & Anr., (1962) 1 SCR 676. Section 18 of the Land
Acqui sition Act, 1894, contenpl ates an application seeking reference
to the Court being filed within six nmonths fromthe date of the

Collector’s award. It was held that 'the date of the award’ cannot be
determ ned solely by reference to the time when the award is signed

by the Collector or delivered by himin his office. It nust involve the
consi deration of the question as to when it was known to the party
concerned either actually or constructively. |If that be the true

position, then placing a literal and mechani cal construction on the
words 'the date of the award’ occurring in the relevant section woul d
not be appropriate. It is fair and just that a decision is conmmnicated
to the party whose rights will ultimately be affected or who will be

af fected by the decision. The know edge, either actual or

constructive, of the party affected by such a decision, is an essentia
el ement whi ch nust be satisfied before the decision can be brought

into force. Thus construed, the making of the award cannot consi st
nmerely of the physical act of witing an award or signing it or even
filing it inthe office of the Collector ; it nust involve the

conmuni cation of the said award to the party concerned either

actually or constructively. A literal or mechanical way of construing
the words "fromthe date of the Collector’s award’ was held to be
unreasonabl e. The court assigned a practical neaning to the

expression by holding it as neaning the date when the award i's either
conmuni cated to the party or is known by himeither actually or
constructively.

The view taken in Raja Harish Chandra Raj Singh’s case
(supra) by two-Judges Bench of this Court was affirmed by a three-
Judges Bench of this Court in State of Punjab Vs. Mt. Qaisar Jehan
Begum & Anr., (1964) 1 SCR 971. This Court added that the
know edge of the award does not nean a nere know edge of the fact
that an award has been made ; the know edge nmust relate to the
essential contents of the award.
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In The Assistant Transport Commr., Lucknow & Os. Vs.
Nand Si ngh, (1979) 4 SCC 19, the question of linmtation for filing an
appeal under Section 15 of the U P. Mdtor Vehicles Taxation Act,

1935, cane up for the consideration of this Court. It provides for an
appeal being preferred "within thirty days fromthe date of such
order’. The taxation officer passed an order on Cctober 20/24, 1964

whi ch was received by the person aggrieved on Cctober 29, 1964.

The appeal filed by himwas within thirty days __ the prescribed period
of limtation, calculated from October 29, 1964, but beyond thirty

days of Cctober 24, 1964. It was held that the effective date for
calculating the period of linmtation was October 29, 1964 and not

Cct ober 24, 1964.

In Raj Kumar Dey & Ors. Vs. Tarapada Dey & ors., (1987) 4
SCC 398, this Court pressed into service two | egal nmaxins guiding
and assisting the Court while resolving an issue as to cal cul ati on of
the period of limtation prescribed, nanely, (i) the | aw does not
conpel .a man to do that which he could not possibly perform and (ii)
an act of 'the court-shall prejudice no man. These principles support
the view taken by us herei nabove. Any viewto the contrary would
lead to an absurdity and anonaly. An order nay be passed w t hout
the know edge of anyone except its author, may be kept in the file and
consigned to record roomor-the file may lie unattended, unwittingly
or by carelessness. ~ In either case, the renedy against the order would
be lost by Iimtation though the person aggrieved or affected does not
even know what order 'has been passed. Such an interpretation cannot
be count enanced.

How can a person concerned or a person aggrieved be expected
to exercise the right of review conferred by the provision unless the
order is comunicated to or is known to himeither actually or
constructively? The words 'the date of that order’, therefore, nean
and nust be construed as neani ng the date of communication or
know edge, actual or constructive, of the order sought to be reviewed.

In ON Mhindroo Vs. The District Judge, Del hi & Anr

(1971) 3 SCC 5, interpreting the pari materia provision contained in
Section 44A of the Act, this Court held that the word ’otherw se’ used
in the context of the power of review exercisable "of 'its own notion
or otherw se" nmust be assigned a wide neaningand it " will cover a

case where the review jurisdiction is sought to be exercised by a
reference nade to the Bar Council. The provision entitles a person
aggrieved to invoke review jurisdiction of the Bar Council by noving
an appropriate petition for the purpose. It was also held that the
review jurisdiction conferred on the Bar Council is wi.de and reference
cannot be made to the provisions of the Cvil Procedure Code so as to
[imt the width of review jurisdiction by drawi ng-an anal ogy from't he
provisions of the Cvil Procedure Code or the Crimnal Procedure

Code.

Pl aci ng such a construction, as we propose to, on the provision

of Section 48AA is pernmitted by well settled principles of
interpretation. Justice GP. Singh states in Principles of Statutory
Interpretation (Ei ghth Edition, 2001), "It may | ook somewhat

par adoxi cal that plain neaning rule is not plain and requires sone

expl anation. The rule, that plain words require no construction, starts
with the premise that the words are plain, which is itself a conclusion
reached after construing the words. It is not possible to decide

whet her certain words are plain or anbi guous unless they are studied

in their context and construed.” (p.45) The rule of litera
interpretation is also not to be read literally. Such flexibility to the
rule has to be attributed as is attributable to the English | anguage
itself.

The | earned aut hor states again, "In selecting out of different
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interpretations 'the court will adopt that which is just, reasonable and
sensi bl e rather than that which is none of those things’ as it nmay be
presuned 'that the Legislature should have used the word in that

i nterpretati on which | east of fends our sense of justice . (p.113, ibid)
"The courts strongly | ean agai nst a construction which reduces the
statute to a futility. A statute or any enacting provision therein nust
be so construed as to nake it effective and operative 'on the principle
expressed in the maxim ut res magi s val eat quam pereat’." (p. 36,

ibid) "If the |language used is capabl e of bearing nore than one
construction, in selecting the true neaning regard nust be had to the
consequences resulting fromadopting the alternative constructions. A
construction that results in hardship, serious inconvenience, injustice,
absurdity or anomaly or which | eads to inconsistency or uncertainty

and friction in the systemwhich the statute purports to regulate has to
be rejected and preference should be given to that construction which
avoi ds such results."(pp.112-113, ibid).

Readi ng word for word and assigning a literal meaning to
Section 48AA would l'ead to absurdity, futility and to such
consequences as the Parlianment could have never intended. The
provi si on-has an anbiguity and is capable of being read in nore ways
than one. W nust, therefore, assign the provision a neaning __ and
soread it __  as would give life to an otherwise lifeless letter and
enabl e the power of review conferred thereby being neaningfully
avai |l ed and effectively exercised.

On the sane principle the provision has to be interpreted from
the point of view of exercise of the power by the Bar Council. The
interpretation ought to be directed towards giving the expression a
meani ng which will carry out the purpose of the provision and nmake
the remedy of review conferred by the provision meaningful, practica
and effective. How can the Bar Council of India or any of its
Conmittees exercise their power to review unless the matter is before
then? The jurisdiction to exercise power of review does not cone to
an end nerely by | apse of sixty days fromthe date of the order sought
to be reviewed. In view of the construction which we have pl aced
her ei nabove, in our opinion, the expression 'sixty days fromthe date
of that order’ prescribes the period of limtation for invoking the
power of review. It has nothing to do with the actual exercise of
power by the Bar Council. |In other words, nerely by | apse of sixty
days fromthe date of the order sought to be reviewed, the Bar Counci
of India or any of its Conmttees is not divested of its power to
exercise review jurisdiction. That is the only reasonabl e construction
whi ch can be placed on the provision as framed; though we cannot
resi st observing that the provision is not happily drafted.

In ordinary course, having held that the application filed by the
petitioner for invoking review jurisdiction was well within limtation
and that the jurisdiction to review was not |ost by the Bar Council of
India nerely by | apse of sixty days fromthe date of the order sought
to be reviewed, we would have left this matter to be heard and deci ded
on nerits by the Bar Council of India. However, in the peculiar facts
and circunstances of the case, we are not inclined to remand the
matter and we feel that the ends of justice would be better satisfied if
the controversy is set at rest here itself, fully and finally. ~During the
course of hearing, the | earned counsel for the parties too agreed to
such a course being appropriate to follow W, therefore, take up the
nmerits of the controversy as well.

The undi sputed facts and the material brought on record clearly
show that the present one is a case which can be called an attenpt to
nake a nountain out of a nmolehill. The appellant is a handi capped
person. He was allotted an STD booth in the quota of handi capped
persons for earning his livelihood much before he was enroll ed even
as a |l awyer and comrenced apprenticeship. He firmy claim to have
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kept hinself busy in his legal profession from10 to 5 p.m by
attending the Courts in norning and evening in the chanbers of his
senior. Hi s father had retired fromservice. The parents took up

| ooking after of the STD booth. As the allotment stood in the name of
the appellant, he was advised by the Bar Council to surrender the
booth. The only ground on which he sought for tine for acting on the
counsel tendered by the Bar Council was that outstanding dues were

to be collected which it would have been difficult to do if he had
abruptly surrendered the booth |icence. However, the Bar Counci

was not inclined to give nore time. Faced with this situation, the
appel l ant, within a few days of the order of the Bar Counci l
surrendered the licence to operate the STD booth and invited the
attention of the Bar Council for taking this event into consideration
and recalling or suitably nmodifying its earlier order. The appellant, a
handi capped person, whose narriage al so unfortunately broke down,

was keen on pursuing his career as an advocate and was still under
apprenticeship when the series of events form ng subject matter of this
[itigation happened. W have no reason to form any opinion other

than this that the Bar Council, if only it had exercised its review
jurisdiction, would have forned no opi nion other than the one of
condoni ng-the innocuous | apse on the part of the appellant who
permitted the allotment of STD booth to continue in his name though

he had actually discontinued the operation of the STD booth by

hi nsel f. The Bar Council would certainly have taken a synpathetic

vi ew and woul d not 'have deprived the appel lant of the source of his
bread and butter and nipped in the bud the opportunity of bloom ng
into an i ndependent advocate to an apprenti ce.

In our opinion, all the appeals filed by appellant deserve to be
all oned and are allowed accordingly. The inpugned orders of the Bar
Counci| are set aside. The enrol ment of the appellant as an advocate
shal | stand restored.

So far as the civil wit petition is concerned, the vires of Section
48AA of the Act were sought to be challenged only on the ground that
the provision was unwor kabl e and unreasonabl e and, therefore,
suffered frominherent infirmty. In view of the construction which
we have placed on the | anguage of Section 48AA, the challenge to the
constitutional validity of the provision does not survive and the
petition is held liable to be dismissed. It is dism ssed accordingly.




