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PETI TI ONER
A. G VARADARAJULU & ANR

Vs.

RESPONDENT:
THE STATE OF TAM L NADU & CRS

DATE OF JUDGVENT: 23/ 03/ 1998

BENCH
K. VENKATASWAM , M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
THE 23RD DAY OF MARCH, 1998

Present:

Hon’ bl e M. Justice K Venkat aswani

Hon’ bl e M. Justice M Jagannadha Rao
S. Sivasubramaniam Sr. Adv., and T. Raja, Adv. with himfor
the appel |l ants.
M A. Krishna Morthy, Adv. for the Respondents.

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
M JAGANNADHA RAO. J.

Leave granted

This appeal is preferred by the two appellants nanely
A. G Varadarajulu and Srimati. V. Jayal akshm ~ who are
respectively. husband and w fe, against the order passed by
the Tanilnadu Land Refornms Special  Appellate Tribunal
Madras in TRP No. 82 of 1994 dated 25th April, 1995. The
case arises wunder the Tam| Nadu Land Reforns(Fi xation of
Ceiling on land) Act, 1961 (hereinafter called the Act).

The 1st appellant is the declarant. The 1lst appellant’s
plea is that land of an extent o acres 36.74 allotted in
favour of his wife, the second appellant Snt. V. Jayal akshmi
ina partition Deed dated 25.9.1970 executed between the
appel lant’s son. Bal aguruswany and his wfe should be
excluded from his (the 1st appellant) holding as  being
"Stridhana | and’ of his wife. Wthin the neaning of the said
expression in Section 3(42) of the Act, to the extent
perm ssi bl e under section 5(4) of the Act.

The following are the facts:

There was a partition deed between the first appellant
and his son Bal aguruswany in the year 1959. Under the said
document, each of them was allotted certain extent of the
joint famly property. on the basis that the wfe of the
first appellant was not allotted any property towards her
right to nmaintenance against the joint famly property,
another partition deed dated 24.9.1970 was executed between
the minor son. the said Balaguruswany and his nother. i.e.
wife of first appellant, Under this docunent towards the
right to naintenance, the said Bal aguruswany allotted acres
36.74 in favour of his nother. At the tine of execution of
said partition deed dated 24.9.1970. the son Bal aguruswarny,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

being a mnor, was represented by his father, the first
appel | ant, as guardi an.

The land ceiling authorities started proceedi ngs under
the Act for computing the admissible ceiling area which
could be allocated to the first appellant under the Act.
VWi le doing so, the Authorised officer by his order dated
13.9.1985 held that even though the partition deed dated
24.9.1970 was a ’'valid docurment having been executed
bet ween 15.2.1970 and 2.10.1970 as pernitted by Section 21A
Still inasmuch as the second appellant was not in possession
of this allotted land at the time of commencenent of this
Act on 15.2.1970 as required by section 3(42), the sane
could not be treated as her ’'stridhana’. It was consequently
held that no part of it could be excluded fromthe ’'hol ding
of the first appellant even to the extent pernitted by
section 5(4) of the Act. This was the decision of the
Aut hori sed officer made on 18.9:.1985.

A prelimnary statenent to that effect was published in
the Gazette in Form 7 on 18.9.1985. No objections were
received  from _the appellants. A final statement was
published-in the gazette ~on 22.1.1986 under section 12 of
the Act and thereafter a final notification was published in
the Gazette on 12.2.1986 under section 18(1) of the Act.

Against the said final notification, a revision was
preferred by both the appel | ant s bef ore the Land
Conmi ssioner at Madras . The revision was rejected on
25.9.1986 hol ding | again that the above-said extent allotted
to the second appellant in the partition Deed dated
24.9.1970 coul d not be treated as ’'stridhana’ inasmuch as it
was snot in her possession at -the tinme of comencenent of
the Act i.e. 15.2.1970 as required by section 3(42) and that
it was not sufficient that she had a pre-existing right of
mai nt enance as on 15.2.1970. It was held that it was rightly
included in the holding of the first appellant 'by the
Aut hori sed officer.

Against the said order of the Land comm ssioner dated
25.9.86 WP. No. 11055/86 was filed in the Madras Hi'gh Court
which was transferred to the Tam| Nadu Land Reforns Specia
Appel late Tribunal, after its Constitution and nunbered as
TRP No. 82/94. After the TRP was dism ssed by the Specia
Tribunal by its judgnment dated 25.4.95, the appellants have
preferred this appeal against the said judgnent.

We have heard | earned Senior counsel for the appellants
Sri S.  Sivasubramani am and the |earned counsel for the
respondents Sri M A Krishna Morthy.

Learned senior counsel for the appellants subnmtted
that the Tribunals had accepted that the partition Deed
dated 24.9.1970 executed between the second appellant and
her son Bal aguruswany was a valid docunent, - as- it was
executed between 25.2.1970 and 2.1.1970 during which period
such partitions were permtted by the section 21A It was
argued that iif the said partition deed was to be deened to
be valied under section 21A, then it must be held that
because of the non-obstante <clause in section 21A. The
conditions laid down in section 3(42) for treating the land
as stridhana |land could not apply and therefore it was snot
necessary that the eland covered by the partition deed
should be ’'held by the female as on 15.2.1970, the date of
conmencement of the Act.

Alternatively, it was argued for the appellants t hat
the facts of the case fit into the definition of ’'stridhana
land’ in section 3(42) inasnmuch as t he allotnent of land to
the second appellant on 24.9.1970 by her son was in
satisfaction of her right to maintenance under Hindu | aw,
which was in existence even on 15.2.1970, the date of
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comencement of the Act. It nust, therefore, be held that
she was holding this land even from 15.2.1970 even though
such right to mmintenance crystalised in to the land on
24.9.1970.

On the other hand, |learned counsel for the State
contended that nerely because the partition deed dated
24.9.1970 had been accepted as a valid docunent under
section 21A, the land could not be excluded fromthe hol di ng
of the first appellant. The non-obstante clause in section
21A does not override section 3(42). The alternative
subm ssion of the appellants based on section 3(42) could
not also be accepted because the nere existence of a right
to nmai ntenance against the joint famly property as on
145.2.1970. the date of = comrencenent of the Act, was not
sufficient for the purpose of treating the said property as
"held" by the 1st appellant’s wife on that date and it nust
be established that she was in possession of the land as
owner and in her own nane as on 15.2.1970. Reference was
made to section 3(19) of the Act which defines the words 'to
hold land’ . it was argued that the allotnent of the |Iand on
24.9.1970. Under the partition deed with her son, even if it
be in recognition of the right of maintenance was not
sufficient to satisfy the conditions laid down in section
3(42).

We shall initially refer to the relevant provisions in
Sections 3(19), 3(42),5(4)(a), and 21A as they stood after
the anendnment by Anending Act 17/70 (which cane into force
on 15.2.1970) and before the Amending Act 37/72 (which came
into force on 1.3.1972).

"Selection 3(19)  : to hold |and

with its granmmatical variations

| and cognate expressions neans to

own as owner or to possess or enjoy

land as internmediary or in one or

nore of t hose capacities. "

"Section 3(42) :

Stridhana | and’ neans any land held

on the date comencenent of  this

Act by any; fenmale nmenber of a

famly in her own nane."

"Section 5 (4) (a): Subject to the

provisions of sub-section (95),

where the stridhana land held by

any fenale nmenber of a famly

together with the other |and held

by all the nenbers of that famly

is in excess of 15 standard acres

the fermale nenber concerned may

hold. in addition to the extent of

land which the famly 1is entitled

to hold under sub-section (1),

Stridhana land not exceeding 10

standard acres:

Provi ded that where any extent

of stridhana Iland held by a female

menber is included in the extent of

and which the famly is entitled

to hold wunder sub-section 91) and

in case where the ext ent SO

included is --

(i) 10 or nore t han 10

standard acres, she shall not be

entitled to hold any stridhana | and

in addition to the extent so

i ncl uded: or
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(ii) less than 10 standard
acres. She nay hold in addition to
t he extent so included an extent
of stridhana |and. Wich together
with the extent so included. Shal
not exceed 10 standard acres.

(b) where t he ext ent of
stridhana land held under clause
(a) by any fenmale nenber of a
famly consisting of nore than five

menbers. ......... . ... .. ...
21- A Certain partitions and
transfers to be valid - -

Not wi t hst andi ng any thing contai ned
in section 22 or in. any other
provision of this Act and in any;
other law for the “time being in
force, where, after the ' date of
comencenent of this Act but before
the ‘notified date.

(a) —any person has  effected by
nmeans of a registered instrument a
partition of his holding or part
thereof: or

(b) ...
(C) o

such partition or transfer shall be

val i d.
the section. In Aswini Kumar Vs.  Arabi nda Bose [AIR 1952 SC
369] Patanjali Sastri. J observed: "The enacting part of a
statute nust, where it is clear, be taken to control the
non- obst ante cl ause where both cannot be read harnoni ously".
In Madhav Rao Scindia Vs. Union of India [1971 (1) SCC 85
139] Hidayatullah. CJ observed that the non-obstante cl ause
is no doubt a very potent clause intended to exclude every
consideration arising fromother  provisions of the sane
statute or other statute but "for that reason al one we nust
determ ne the scope" of that provision strictly, when the
section containing the said clause does not refer  to any
particular provisions which it intends to override but
refers to the provisions of the statute generally, it is not
permssible to hold that it excludes the whole Act and
stands all alone by itself. "A search has, therefore, to be
made with a view to deternining which provision-answers the
descripti on and whi ch does not".

It wll be noticed that Section 21 A refers
specifically to Section 22 of the Act but wth regard to
other provisions of the Act, it is silent. It says /that

certain partitions and transfers are to be valid
not wi t hst andi ng any other provision of the Act. Therefore,
basically, section 21Ais intended to treat as valid such
partitions or transfers as are nentioned in section 21A even
if such partitions or transfers would otherw se have been
invalid. Now section 3942) does not deal with invalidity of
partition or transfers but deals with stridhana |and. The
subject matter of the enacting part of section 21A does not
have nay connection with subject matter of Section 3(42).
Hence it is clear that the non-obstante clause in section
21A was not intended to override any thing in section 3(42).
Learned counsel for the appellants has placed reliance
on the judgment of this Court in Sushila Devi Anmmal & others
vs. State of Madras [1993 Supp. (1) SCC 462]. That case no
doubt dealt wth section 21A and held that if the case fel
within section 21A, then section 23 would not be applicable,
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relying upon the words in section 21A "in any other
provision of this Act". W are here not concerned wth

section 23 and the above decision cannot, therefore, be of
any help to the appellants.
"Stridhana | and’” under Section 3(42) is not the sane thing
as known to Hindu | aw

Appel lants want to rely wupon the right to maintenance
inhering in a female under H ndu Law for the purpose of
construing the definition of ’'stridhana land’ in section
3(42) of the Act. Question arises whether while dealing with
definitions under Land Ceiling laws - which are applicable
to persons governed by different personal laws - it is
perm ssible to construe the ’'definitions’ in the |ight of
personal | aws.

As shown below, ~unless the ‘definitions in Iland
ceiling laws thenselves refer. to personal laws, it is not
perm ssible to resort- to t he per sonal | aws whil e
interpreting 'definitions’ in land ceiling laws. it may be

that for ~purposes of conputation of t he ceiling area, the
land ceiling lawnay itself refer tot he personal |aws or
it may be necessary to refer to personal |laws but that is
di fferent.

Under this very Act, ~Venkatarammiah, J. (as he then
was) in M Ramakrishnan - vs. State of Madras [1979 (4) SCC
209] stated that the -definition of ‘stridhana land in

section 3(42) ' is not used in the Act i'n the sense in which
it is used in Hndu Law. The Act is applicable to Hi ndus as
well as others governed by personal laws’. In that case, it

was argued that certain |and which had devolved on the
declarant’s wife on 20.4.62 upon death of one Sivagam Achi
on the basis of the letter’'s should be treated as
"stridhana land’ of the declarant’s wife. ~Under ' Section
3(42) as it then stood, such | and shoul d have been held by
the female as on 6.4.60, which was the then date of
commencement of the principal Act, 19613. Such a contention
was rejected by stating that though-under the personal |aw -
the Hndu |aw, applicable to the/declarant’s wife, 'the |and
woul d have normally been treated us 'stridhana', still the
definition under the land ceiling law as to what was
"stridhana’ was different. The definition required the |and
to be held by a fermale as on 6.4.60 in her own name and if
she cane to hold the land on a latter date, viz. 20.4.62,
then it could not be treated as ’'stridhana |and for
pur poses of the Act.

Simlarly in Vengdasalam Pillai vs. Union Territory of
Pondi chery [1985 (2) SCC 91], this Court was dealing with
the definition of 'famly’ in the pondichery Land Reforns
(fixation of Ceiling on Land) Act, 1973, and ' a plea was
raised t hat once the mnor sons of the declarant
partitioned their property with their father, they could not
be treated as part of their father’'s famly. Rejecting the
said contention, it was observed that it was erroneous to
assune that the definition of "famly’ in the Act was used
in the sense known to Hindu law It was held that the
"provisions of the Act are applicable to holders  of
land........ irrespective of religions, conmunities etc.
The [ ands might be held by H ndus, Christians, Mislins or by
persons belonging to other religious faiths. Al of them
were equally governed by provisions of the Act. The concept
of joint famly was totally foreign to the personal |aws of
these communities. It was, therefore, manifestly wong to
approach the interpretation of sections of the Act with the
preconceived notion that in wusing the expression 'fanily’.
the Legislature had intended to connote an undivided famly
as known to Hndu Law and that after partition with m nor
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sons had taken place in a Hindu joint famly. there could
not be a 'fanmly consisting of the father and his divided
m nor sons. The land ceiling law could define a 'famly' as
consisting of the father and minor sons and such minor sons
could al so be divided m nor sons, thought such a concept was
not known to customary Hi ndu | aw.

W are, therefore, of the view that it 1is not
permssible for the appellants to introduce principles
relating to maintenance of a wfe or nother into the
interpretation of the word 'stridhana land in section 3(42)
of the Act.

Can it be said that the second appellant was ’hol di ng
the land on 15.2.19707?

Even assuming that the right to naintenance of a wife
or nother as known to customary Hi ndu | aw could be used to
construe the definition of ’stridhana land’ in section
3(42), the question would be whether the second appell ant
could be deemed to be "holding this extent of Iland on
15.2.1970, the date of comencenment of the Act in view of
the allotnment of the Iland on 24.9.1970 under the partition
deed in recognition of such a pre-existing right of
mai nt enance.

We have already referred to section 3(19) of the Act
which defines the wrds ' to bold land . Under that
definition, a person is said to hold land if he owns |and as
owner or possesses or’ enjoys |land as possessory nortgagee or
as tenant or as internediary or in-one or nore of those
capacities. In the context of ~section 3(42) defining
"stridhana land’. a person canbe said to hold the land if
she owns as owner or possesses  the same wth el ements of
title.

The word 'hold or ’'held in the context of Land has
cone up for consideration in several cases before this
Court. In State of U P. vs. Sarjoo Devi [1977 (4) SCC 2],
while dealing with the said wrd in section 3(14) of the
U P. Zami ndari Abolition and « Land Reforms Act, 1950, as
fol |l ows:

" The word 'held, occuring in the

above definition which is a past

participle of the word "hold is of

wi de inport. In the Unabridged

Edition of The Random  House

Dictionary of the English Language,

the word 'hold has been inter-alia

stated to nmean ’'to have the

owner ship or use of ; keep as one’'s

OWN ottt e

In Webster’s New Twentieth Century

Dictionary (Second Edition), it is

stated that in |legal parlance the

word 'held” neans to possess by

"legal title’ Relying upon this

connotation, this Court in Bhudan

Singh and Another vs. Nabi Bux and

Anot her [ 1969 (2) SCC  481]

interpreted the word 'held in

section 9 of U P. Zam ndari

abolition and Land Reforns Act,

1950 as neani ng possession by | ega

title.™
Again in State of Andhra Pradesh vs. Mhd. Ashrafuddin [1982
(2) sSCC 1], it was held as foll ows:

" According to Oxford Dictionary

"hel d’” neans; to possess to be the

owner or holder of tenant of; keep
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possessi on of ; occupy, Thus, 'held

connotes both ownership as well as

possession. and in the context of

the definition it is not possible

to interpret the term 'held only

in the sense of possession.”

The word 'holds’ was again interpreted in Hari Ram and
Q hers vs. babu Gokul Prasad [1991 Supp. (2) SCC 608]. Were
it occurs in Section 185 91) of the Midhya Pradesh Land
Revenue Code, 1959, It was observed:

"The word ’'holds’ is not a word of

art. It has not been defined in the

act. It has to be understood inits

ordi nary normal neani ng. According

to Oxford English Dictionary, it

means, to possess, to be owner or

hol der or tenant of. The  neaning

indicates that possession nust be

backed with some right or title."

We are, therefore, of the view that the word "held in
section 3(42) is used in'the sense that the fenal e nust be
in possession of the land as owner or with sonme el ement of
title on 15.2.1970, the date of comencenent of the Act.

VWet her nere exi stence of a right to maintenance as 15. 2.
1970 is sufficient?

In our opinion, it is not sufficient that as on
15.2. 1970, the second appellant had a right to naintenance
under the customary Hindu |aw against this  property in
satisfaction of which this extent of I|and was allotted to
her on 24.9.1970. A right to claim maintenance against
certain property of the joint fanmily cannot be equated with
"holding’ the land as on 15.2.1970.

A point alnobst sinmilar to the one before us arose under
the Maharashtra Agricultural (Ceiling on Holdings) Act. 1961
(as anmended in 1975) in Ranmbhau vs. State of Mharashtra
[ 1995 Supp. (3) SCC 74]. In that case, the tenure hol der had
two unnarried daughters on ‘the relevant date and he
contended that, while calculating the ceiling area of the
famly, the land ceiling authorities should have taken into
account the liability of the fam |y for the maintenance and
marri age expenses of these daughters and their share in the
 and should have been notionally worked out and so much of
the area as would have been found sufficient for their
mai nt enance should have been excl uded whil e determ ningthe
ceiling area of the tenure holder. This Court rejected the
said contention and in that connection reference was made to
section 3(3) of the said Act which referred to the initia
requi renent of a person who is a nenber of a famly to
"hold’” a share in the fam |y property which share could, for
pur pose of conputation be notionally worked out, by applying
the personal law It was held that the mnor “unnmarried
daughters in a Hindu joint famly had basically no right to
a share and therefore the question of notionally working out
a share, as on the relevant date, did not arise. Sahai, J.
observed (p. 76) as foll ows:

“An unnarried daughter may be

entitled for mai nt enance and

marri age expenses, but she was not

entitled to a share on partition

ei ther under the customary Hi ndu

law or even under t he H ndu

Succession Act, 1956 or H ndu

Adoptions and Mai nt enance  Act,

1956. Therefore, a daughter being

not entitled to a share on
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partition, the notionally working

out of her share wunder Section

3(3) (i) st ands | egi slatively

excluded. "

We are in respectful agreenent with the above view and
the above principle is equally applicable to the case before
us. Like section 3(3) (i) of the mmharashtra Act, the
provision in Section 5(3) of the Mdras act, 1961 also
provides for notional conmputation of the share of persons
who basically hold a share in joint famly property under
H ndu law. But such a provision dealing with node of
conputation is attracted only to persons who, at the date of
commencenent of the madras Act (15.2.1970), ’'hold an
undi vided share in the property of the Hndu joint famly.
It nust, therefore, be held that section 5(3) read with the
Expl anation permts notional computation only in respect of
those who ’'hold an wundivided interest in the joint famly
property at the date  of commencenent of the Act. As in the
case of unmarried daughters, in the Maharashtra Case, the
second appellant ~before us had no basic right to a share in
the joint- famly property inhering-in her on 15.2.1970 and
she cannot therefore be said to be ’'holding” ’'stridhana
land’ as on the date of —comrencenment of the Act, i.e.
15.2.1970, within section 3(42) of the Act. Therefore the
fact that she had, as on 15.2.1970, a right to mai ntenance
against this property which later crystalised into the
allotrment of this property in her favour on 24.9.1970 is not
sufficient. Neither under the custonmary H ndu law, nor under
the Hindu Marriage Act, 1955 nor under the Hi ndu Succession
Act, 1956 nor under the H ndu Adoptions and Mai ntenance Act,
1956 is there any provision which gives a sharetoa wife in
the joint famly property held her husband nor to a nother
inthe joint famly property allotted to her son in a
partition.

Learned seni or counsel for the appellants placed strong
reliance on certain observations in the judgnment of S.
Murtaza Fazal Ali.J. in V. Tulasamma & O hers vs. Sesha
Reddy (Dead) By Lrs. [1977 (3) SCC 99]. 1In that case the
Court was concerned with section 14(1) and (2) of the Hi ndu
Succession Act, 1956. If the |and came to be 'possessed’ by
the female at the conmmencenent of the Hi ndu Succession Act,
1956 in lieu of a pre-existing right of —pmaintenance. the
| and woul d become her absolute property under section 1491)
of the Act. For the purpose of holding that a female in a
joint Hndu Famly had a pre-existing right to naintenance
under Hindu |aw and that the case fell within section 14(1)
and not under section 14(2), Fazal Ai. J. in'a separate
judgrment described a Hindu wfe as one half of the body of
her husband and as one who could be treated as a ’'co-owner’
of the property in a subordi nate sense. The context i n/which
t hose observations were nade was different. Further, we do
not, however. find any such observations in the nmjority
judgrment of Bhagwati, J. (as he then was ) with whom A C.
Gupta, J. agreed. W are of the view, as already stated that
awife or a nother ina Hndu joint famly does not
basically have a share in the joint fanly property and she
has on a right to maintenance and the nere existence of such
aright against the joint famly property as on 15.2.1970
could not, in law, be treated as being equivalent to
"holding’” a share in the joint famly property, as on that
date. The fact that |and was reduced to the possession of
the second appel |l ant on 24.9.1970, could not be equated with
her possession on 15.2.1970.

For the aforesaid reasons, this appeal fails and is
di smi ssed but in the circunmstances, w thout costs.
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