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GOVERNMENT OF TAM L NADU & ORS.

Vs.
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S. BALASUBRAMANI AN & CRS
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AGRAVAL, S.C. (J)
BENCH
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JEEVAN REDDY, B.P. (J)

Cl TATI ON
1995 SCC. (6) 642 JT 1995 (8) 110
1995 SCALE (6)170

ACT:
HEADNOTE:
JUDGVENT:

[WTH G vil Appeal No. 1097/1995 & Gvi
Appeal No. 9696 of 1995 (arising out
of S.L.P. (Civil) No. 10107/ 1995
)]

JUDGMENT
S.C. AGRAVWAL, J. :

Leave granted in S.L.P. (Civil) No.
10107 of 1995.

These appeals raise comon. questions
relating to reservation in the mtter of
appoi ntnent on the post of Deputy Tahsil dar
inthe State of Tam | Nadu. The appoi nt nent
to the post of Deputy Tahsildar in the Tam |
Nadu Revenue Subordinate Service is governed
by the Special Rules for the Tam | Nadu
Revenue Subordinate Service (hereinafter
referred to as ‘the Special Rules’). In the
matter of reservation, provision is made in
Rule 6 of the Special Rules. Prior to its
amendnment in 1977, the said Rule provided as
under

"Rule 6. Reservation of appointnents:

Subject to the provisions of Rule 5(d),

rul e of reservation of appointnments

(CGeneral rule 22) shall apply to

appoi ntnents to the category of Deputy

Tahsildars in each district."

General Rule 22 of the Tanmi| Nadu State
and Subordinate Services Rules (hereinafter
referred to as ‘the General Rules’) prior to
its anendnent in 1967 provided as under

"Rul e 22, Reservation of appointnents;

Where the Special Rules |ay down that

the principle of reservation of

appoi ntnents shall apply to any servi ce,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

| ass or category, appointnments thereto

shal | be nade on the follow ng basis:-
(a) The unit of appointnments for

the purpose of this rule shall be

hundred of which sixteen shall be

reserved for the Schedul ed Castes and

the Scheduled tribes and twenty-five

shal | be reserved for the Backward

Cl asses and the renmaining fifty-nine

shall be filled on the basis of nerit.

(b) The claims of members of the

Schedul ed Castes and the Schedul ed

Tribes and the Backward C asses shal

al so be considered for the fifty-nine

appoi nt nents which-shall be filled up on

the basis of nerit; and where a

candi dat e bel ongi ng-a Schedul ed Caste,

Schedul ed Tribe or a Backward class is

sel ected on the basis of nerit, the

nunberof posts reserved for Schedul ed

Castes and Schedul ed Tribes or for

Backward cl asses, as the case may be,

shall not in any way be affected.

(C). v "

By GO M. No.1588 dated July 11, 1967, Rule 22 of the
CGeneral Rules was substituted by the follow ng provision :-

"Rul e 22, Reservation of appointments;

Where the Special Rules |ay down that

the principle of reservation of

appoi nt nents shall apply to- any servi ce,

cl ass or category, selection for

appoi ntnent thereto shall, with effect

on and fromthe Ist July, 1967, be nade

on the follow ng basis: -

(a) The unit of selection for

appoi ntnent for the purpose of this rule

shal | be hundred of which sixteen shal

be reserved for the Schedul ed Castes and

the Schedul ed tribes and twenty-five

shal |l be reserved for the Backward

Cl asses and the remaining fifty-nine

shall be filled on the basis of nerit.

(b) The clains of nmenbers of the

Schedul ed Castes and the Schedul ed

Tri bes and the Backward C asses shal

al so be considered for the fifty-nine

appoi nt nents which shall be filled up on

the basis of nerit; and where a

candi dat e bel onging to a Schedul ed

Caste, Schedul ed Tribe or a Backward

class is selected on the basis of nerit,

the nunber of posts reserved for

Schedul ed Castes and Schedul ed Tri bes or

for Backward cl asses, as the case nmay

be, shall not in any way be affected.

(€)' "

By GO M. No. 695 dated June 6, 1971, the percentage
of reservation for Schedul ed Castes and Schedul ed Tri bes was
raised to eighteen percent and reservation for the Backward
Cl asses was raised to thirty one percent. By G O M No. 1256
dated June 20,1977, Rule 6 of the Special Rules was anended
and substituted by the foll owi ng provision :-

"Rul e 6, Reservation of appointnents:

Subject to the provisions of Rule 5(d),

rul e of reservation of appointnments
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(CGeneral rule 22) shall apply to

appoi ntnents to the category of Deputy

Tahsildars in each district at the tine

of selection for inclusion in the list."

The amended Rule 6 was not published in the Tam | Nadu
CGovernment CGazette. The validity of the said anended rule
was chal |l enged before the Madras Hogh Court in a wit
petition (wit petition No. 3691/1983) which was all owed by
a learned single Judge of the Hi gh Court by judgrment dated
Decenber 2, 1983 and the said G O Ms. dated June 20, 1977
was quashed on the ground that the same was snot published
inthe Tam | Nadu Governnent Gazette. The State of Tam |l
Nadu filed an appeal (Wit Appeal No. 1028/1984) against the
sai d judgnent of the |earned single Judge. At the sane tine
G O Ms. No. 1256 dated June 20, 1977 was published in the
Tami | Nadu Governnment Gazette dated January 30, 1984. The
validity of the said publication in the Gazette dated
January 30, 1984 was  chal |l enged before the High Court in
wit petition No. 3353/84. While Wit Appeal No. 1028/1984
and wit petition No. 3353/1984 and other connected wit
petitions were pendi ng before the high Court, the Governnent
of Tamil Nadu issued a fresh order, G O M. No. 660 dated
April 19, 1988, which was  published in the Tanm!| nadu
CGovernment Gazette April 20, 1988. By the said G O Ms. No.
660 dated April 19, 1988, Rule 6 of the Special Rules, as
substituted by G O M. No. 1256 dated  June 20, 1977, was
reintroduced in the sane ternms with  retrospective effect
fromJune 20, 1977. \In view of the notification dated Apri
19, 1988, wit appeal No. 1028/84 and wit  petition No.
3353/ 84 and other connected wit petitions were dism ssed by
the Division Bench of the High Court on Septenber 20, 1988
stating that they have becone infructuous and that wit
petition No. 6691/83 which had beenallowed by the |earned
single Judge on the ground of  non-publication of the
nodi fication had also beconme _infructuous. It was, however,
observed that the petitioners who had filed the wit
petitions were at liberty to question G O Ms. No. 660 dated
April 19, 1988. Thereupon, the respondents filed D A No.
1131/ 1990 and ot her petitions before the Tam | Nadu
Admini strative tribunal (hereinafter referred to as ‘the
Tribunal’) wherein they challenged the validity of G O M.
No. 660 dated April 19, 1988.

The respondents were originally appointed as ~Junior
Assistants in the Revenue Departnent in the Tam | Nadu
M nisterial Service. They were recruited against posts
falling in the open conpetition (O C) category. Thereafter
they were pronoted as Assistants in the said Service. Rule 3
of the Special Rules makes provision for recruitment by
transfer on the post of Deputy Tahsildar from anongst
menbers of the Madras Secretariat Service or Mdras
M nisterial Service enployed in the offices of the Board of
Revenue and the Director of Settlenents, etc. Till | 1977,
there was reservation to the extent of 16% for Schedul ed
Castes and Schedul ed Tri bes and 25% for Backward Cl asses. In
1977, the percentage for such reservation was nodified to
18% and 31% respectively and in 1980 it was further enhanced
to 18% and 50% respectively. The respondents, who belong to
non-reserved category, assailed before the Tribunal the
applicability of the Special Rules regarding reservation for
appoi ntnent on the post of Deputy Tahsildar on the ground
that the said post of Deputy Tahsildar is a pronotion post
and the rule regarding reservation applied only at the stage
of initial appointnent and not at the stage of pronotion
They also submitted that the amendnent introduced in Rule 6
of the Special Rules by G O M. No. 660 dated April 19, 1988
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with retrospective effect from June 20, 1977 was invalid
i nasmuch as retrospective operation of the said anendnent
woul d affect the pronotion of the respondents.

By the inmpugned judgnment dated July 6, 1993, the
Tri bunal has held that the appointnent by transfer fromthe
mnisterial staff in the Revenue Departnent on the post of
Deputy Tahsildar has to be construed as pronotion and not
direct recruitnment and that, in view of the decision of this
Court in Indira Sawhney & Os. v. Union of India & Os.,
1992 Supp. (3) SCC 217, reservation was not permssible in
the matter of pronotion. The Tribunal has further held that
G O M. No. 660 dated April 19, 1988 does not suffer from
any infirmty on account  of lack of authority inasmuch as
the orders of the GCovernor had been obtained for the issue
of the anmendnent. The ~Tribunal has, however, held that the
notification which was issued in 1977 was adnmittedly issued
wi t hout proper authority and any action wunder the said
notification issued in 1977 which was published in 1984 was
lacking in authority and the said action is sought to be
val idated by retrospective anendnent of Special Rule 6 in
1988. According to the Tribunal as  a result of the said
retrospective anendnent ~there was denial of pronotiona
prospects to the respondents and that an amendnent of the
rules could not be given retrospective effect so as to deny
the right of promption under the Rules in respect of
vacanci es which had arisen before the  date on which the
amendnment was introduced. The Tribunal , therefore, directed
that vacancies that had arisen till the date of issue of the
amendment in 1988 should be filled up in accordance with the
rules as they were before the amendnent and persons already
pronoted will have their seniority refixed and persons who
are eligible to be pronoted, but not pronpted, should be
promoted with consequential benefits in the vacancies
arising hereafter wth seniority fromthe date on which the
person placed next to themin the list on this basis was
pr onot ed.

As regards the applicability of the provision relating
to reservation in the natter of appointnent on the post of
Deputy Tahsildar by transfer, the submission of Iearned
Additional Solicitor General is that the appointment from
the Tami| Nadu Mnisterial Service to Tanm|l ~Nadu Sub-
ordinate service by way of transfer is in the nature of a
fresh appointnent and it cannot be regarded as pronotion
and, therefore, the decision in Indira Sawhney & Os. v.
Union of India & Os. (supra) in that- regard has no
application. The |earned Additional Solicitor General has
al so submitted that even as per the decision in Indira
Sawhney case (supra) the exi sting Rul es regar di ng
reservation have been allowed to remain in operation for a
period of five years and, therefore, reservation as per
exi sting Rules cannot be questi oned.

Since in Indira Sawhney case (supra) this Court has
held that the existing rules providing for reservation in
the matter of promotion can be continued for a period of
five years, the appointnments that have been made on the post
of Deputy Tahsildar by applying the principle of reservation
cannot be questioned on the basis of the lawlaid dow in
Indira Sawhney case (supra) that the principle of
reservati on cannot be applied at the stage of promotion. It
is, therefore, not necessary to go into the question whet her
appoi ntnent to the post of Deputy Tahsildar by transfer from
Tam| Nadu Mnisterial Sub-ordinate Service anounts to
pronoti on.

The question which survives is regarding the validity
of the retrospective operation given to the amendnent
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introduced in Rule 6 of the Special Rules by G O M. No. 660
dated April 19, 1988. The |learned Additional Solicitor
General has urged that the anendrment introduced in Rule 6 of
the Special Rules only clarifies the existing position
regarding applicability of Rule 22 of the General Rules and
has pointed out that by virtue of rule 6 of the Specia
Rules, as it stood prior to the amendnent, the general rule
regardi ng reservation (General Rule 22) was nmde applicable
to appointment to the category of Deputy Tahsildars in each
district. In our opinion, this submission nerits acceptance.
By Rule 6 of the Special Rules, as it stood before the
i mpugned anendment the provisions of Rule 22 of the Genera
Rul es contai ni ng the Rule of reservation regardi ng
appoi ntnent were nmde applicable to appointnents to the
category of Deputy Tahsildar in each district. The nmanner of
applicability of the said  provisions was to be governed by
the provisions of Rule 22 of the General Rules. Rule 22 of
the General Rules, prior to is amendnent in 1967, made
provision for reservation at the stage of appointnent By the
amendnment' whi ch was introduced in Rule 22 of the Genera
Rules by G O-Ms. No. 1588 dated July 11, 1967 reservation
has to be applied at the stage of selection for appointnent.
This is the procedure which has been followed in the matter
of appointnment to the post of Deputy Tahsildar wunder the
Special Rules as per "Rule 6 of the Special Rules as it
existed prior to the inpugned anendnent. The anmendnent
Introduced in Rule 6 of the Special Rules by G O Ms. No. 660
dated April 19, 1988 only clarifiesthis position and says
that the rule of reservation of appointments (General Rule
22) shall apply to the category of Deputy Tahsildars in each
district at the tine of selection for inclusioninthe Iist.
W are unable to agree with the viewof the Tribunal that
Rule 6, as anended, alters the position as it existed prior
to the said amendment in the matter of applicability of the
Rules regarding reservation and that the retrospective
effect that has been given to the said anendnent, by
validating action taking during earlier period wthout
authority, results in denial of pronotion prospects.

W may, in this context, point out that, in law, a
distinction is drawn between a nere referenceor citation of
a statute into another and incorporation of a -particular
provision of a statute. Wile in the former case a
nodi fication, repeal or re-enactnment of the statute that is
referred will also have effect for the statute in which it
is referred, but in the latter case any  change in the
i ncorporated statute by way of anmendnment or repeal has no
repercussion on the incorporating statute. [ See : The
Col l ector of Custons v. Nathella Sanpathu Chetty & Anr.
1967 (3) SCR 786 at p. 831; GP. Singh, Principles of
Statutory Interpretation, 4th Edn., pp. 178-179]. The
provisions of Rule 6 of the Special Rules, as they stood
prior to the impugned anmendnent, applied the rule of
reservation in the matter of appointments as contained in
Rule 22 of the GCeneral Rules to appointnent to the post of
Deputy Tahsildar in each district. The said Rule 6 only
referred to the provisions contained in Rule 22 of the
CGeneral Rules and it cannot be construed as incorporating by
reference Rule 22 of the General Rules into the said Specia
Rule. This means that a subsequent amendnent in rule 22 of
the General Rules would be applicable in the matter of
appointnent to the category of Deputy Tahsildar under the
Special Rules and the anendnents that were introduced in
Rule 22 of the General Rules in 1967 and thereafter were
applicable in the matter of such appointnents. It was not
necessary to make an amendnent in Rule 6 of the Specia
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Rules to incorporate the anendnent that was introduced in
rule 22 of the GCeneral Rules in 1967. Moreover, the
principle that where a subsequent enactnent incorporates the
provisions of a previous enactnent, then the borrowed
provi si ons becone an integral and independent part of the
subsequent enactrment and are totally wunaffected by any
repeal or anmendment in the previous enactnment is subject to
certain exceptions. One such exception excluding the
applicability of this principle is where the subsequent Act
and the previous Act are supplenental to each other, [ See

State of Madhya Pradesh v. M V. Narasimhan, (1976) 1 SCR 6,

at p. 14]

The instant case would fall wunder this exception
because Rule 6 of the Special Rules and Rule 22 of the
CGeneral Rules are supplenmental to each other. |In our

opi nion, therefore, the Tribunal was not right in holding
that the anendment introduced ~in Rule 6 by G O Ms. No. 660
dated April 19,1988, insofar as it gives retrospective
effect 'to the said anendnent, is invalid. The judgnent of
the Tribunal dated July 16, 1993 cannot, therefore, be
upheld and C.A Nos. 1093 to 1096 of 1995 fil ed against the
said judgnment have, therefore, to be allowed. In the other
appeal s (C. A Nos. 1097 of 1995 and Civil Appeal arising out
of SLP (C No. 10107 of 1995) the Tribunal has allowed the
applications on the basis of its judgnent dated July 6, 1993
and for the sane reasons the said appeals have also to be
al | oned.

Before we conclude, we would like to nmention that al
these matters have been heard by the Vice Chairnman of the
Tribunal sitting singly. The Vice-Chairman of the Tribuna
was an Administrative Menber.~ In Amulya Chandra Kalika v.
Union of India & Os., 1991 (1) SCC 181, a two-Judge bench
of this Court, having regard to Section 5(2) of the
Admi ni strative Tribunals Act, 1985, ~has held that an
Admi ni strative Menber al one cannot decide a case and the
Bench nust al so have a Judicial Menber. A three-Judge Bench
of this Court in Dr. Mahabal Ram v. Indian Council of
Agricultural Research & Os., 1994 (2) SCC 401, Kkeeping in
view the provisions of Sections. 5(2) and 5(6) of the
Administrative Tribunals Act, 1985, has held that the
expression ‘single Menmber’ in Section 5(6) neans Judicial as
well as Administrative Menber. The Court has directed that
the Chairman should keep in view the nature of the
litigation and where questions of |aw and/or interpretation
of constitutional provisions are involved they shoul d not be
assigned to a Single Menber. The Court has, however, pointed
out that the vires of Section 5(6) was not under chall enge
before the court. In Union of India & O's. v. Tushar Ranjan
Mohanty & Os., 1994 (5) SCC 450, the Court has taken note
of both these decisions and has referred the matter to be
heard by a Bench of three Judges since the validity of sub-
section (6) of Section 5 was challenged in the said case. It
is not clear as to what directions had been given by the
Chairman of the Tribunal in the matter of listing the cases
before a Single nenber. Since the question as to the
validity of a statutory rule made under Article 309 of the
Constitution was raised in the present case we are of the
view that it should have been heard by a Bench having two
Menbers.

In the result, the appeals are allowed, the judgnent of
the Tribunal dated 6, 1993 in O A Nos. 1131/90, 2633/90,
2634/ 90 and 3674/91, the judgnment dated October 6, 1993 in
O A No. 5909/93 and judgrment dated March 16, 1994 in O A No.
1148/ 93, are set aside and the original applications
submitted by the respondents are dism ssed. The parties are
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left to bear their

own costs.




