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Crimnal Appeal Nos. 656-57 of 2001 are by four appellants,
nanel y, Farooq @ Karattaa Faroog (accused No. 1), Sathar (accused No. 2),
Ayoob @ Bl ood Ayoob (accused No. 7) and Hashim (accused No. 8) agai nst
their convictions and sentences whereas Crim nal Appeal Nos. 1049-50 of 2001
are by the State against the order of acquittal passed by the Hi gh Court whereby
Manaf (accused No. 3) and Sul ai man (accused No. 9) have been acquitted by
the High Court. Appellants of Crimnal Appeal Nos. 656-57 of 2001 and
respondents in Crimnal Appeal Nos. 1049-50 of 2001 were charge sheeted
accused persons along with accused Anil das, Sajeer and Rafeek whose trial was
separated as they were absconders. N ne accused persons were tried and the
trial court acquitted three accused persons, nanely, Suja (accused No. 4),
Shanavas (accused No. 5) and Lal khan (accused No.” 6) whereas convicted the
remai ni ng si x accused persons under Section 302 of the Indian Penal Code
(hereinafter referred to as the 'Penal Code’) read with section 34 of the Pena
Code. Accused Nos. 1 and 2 were awarded death penalty and the records were
submitted to the High Court for confirmati on of sentence of death whereas other
four accused persons were awarded i nprisonnent for life. ~ Al the aforesaid
accused persons excl udi ng accused No. 3-Manaf were further convicted under
Section 302/120-B of the Penal Code and sentenced to inprisonnment for life.
Accused No. 3-Manaf was, however, convicted under Section 302/109 of the
Penal Code and sentenced to undergo inprisonnent for life. Al the accused
persons were al so convicted under Section 307 read with Section 34 of the Pena
Code and sentenced to undergo inprisonnent for life.” They were then convicted
under Section 324 read with Section 34 of the Penal Code but no separate
sentence was awarded agai nst any of them Each of the accused was al so
convi cted under Sections 3 and 5 of the Expl osive Substances Act and
sentenced to undergo inprisonment for life and rigorous inprisonnent for a
period of 10 years respectively. The sentences were, however, ordered to run
concurrently. On appeal being preferred, convictions and sentences awarded
agai nst accused Nos. 1,2, 7 and 8 have been confirnmed by the Hi gh Court
wher eas accused Nos. 3 and 9 have been acquitted.

Prosecution case, in short, is that the deceased Kabir was an under
trial prisoner at the Sub Jail, Thiruvanant hapuram which is situated at
At t akul angara, Thiruvanat hapuram On 16th July, 1998 at 1.50 p.m deceased
Kabir and PW9 Vinil Kumar, another under trial prisoner, were taken to the Court
of Judicial Mgistrate First Cass, Attingal acconpanied by two police constabl es,
PW 15 and 16. They were acquitted by the Magistrate’s Court in that particul ar
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case but since many other cases were pendi ng agai nst themthey were taken

back to the Sub Jail. Both the deceased Kabir and PW9 were handcuffed

together using a single handcuff. On their way back to the Sub Jail with police
escort, when they reached near the Western gate of the Sub Jail which is
situated at the eastern side of the Attakul angara-Manacaud Public road, accused
Ani |l das @Ani @ Jeerakam Ani (abscondi ng accused) took an expl osive

substance fromthe plastic bag kept by himand handed over to Sathar (accused
No. 2) who hurled the explosive substance on the back of the head of the
deceased Kabir causing a severe and strong expl osion thereby the back portion

of the head of the deceased was bl own out into shreds and snithereens and in a
trice, Kabir died instantaneously. PW9 who was the co-prisoner and handcuffed
along with the deceased, PW15 and PW 16 - policenmen who were on escort

duty and Sudheer Kumar (PW 12) who was a pedestrian sustained very serious
injuries and deformties in the explosion. During that time, Mnaf (accused

No. 3) kept motor cycle belonging to Lal khan (accused No. 6) ready for riding at
the place in front of Buhari Hotel being conducted by R Naushad (PW 10) which
is situated sone distance away towards north west of the place of occurrence.

Sat har (accused No. 2) after hurling the expl osive substance on deceased Kabir
and the consequent expl osion, ran across the road towards the said notor cycle,
with chopper in his hand and alighted on the pillion of the said notor cycle.
Farooq (accused No. 1) was waiting and standing with Ayoob (accused No. 7),
Hashi m (accused No. 8) and Rafeek (absconding accused ) with car bearing

regi stration No. KRV-3106 belonging to the said Rafeek near Madant hanmpuran
Templ e situated adjacent to the shop of P.W2 which is situated towards north
west of the scene of occurrence, with nobile phone for giving tinely instructions
and gui dance for the successful conpletion of the operation of the assassination
Just after the explosion, Farooq (accused No. 1), Ayoob (accused no. 7) and
Hashi m (accused No.. 8) and accused Rafeek readily kept all the four doors of
the car opened for enabling the smoboth entry of ‘Anildas (abscondi ng accused)
into the car. The said accused Anildas ran towards the said car and got into it.
Farooq (accused No. 1), Ayoob (accused no.  7), Hashim (accused No. 8) and
accused Rafeek also got in the car and closed the doors. At the very sane tineg,
Suja (accused No. 4) and Shanavas (accused No. 5) were also waiting with

anot her notor cycle belonging to Suja (accused No. 4) towards north to the

scene of occurrence for giving guidance and tinmely instructions to Sathar
(accused No. 2) and accused Anildas for carrying out the operation. Mnaf
(accused No. 3) with Sathar (accused No. 2) sitting /'at the rear seat of Mtor
Cycle, raised it and rode it in an alarm ng speed towards the car which was
facing towards Sreevaraham | ocation near the tenple. Suja (laccused No. 4)

and Shanavas (accused No. 5) also in great speed, sped the Mdtor Cycle

towards the <car. Al the aforesaid accused persons sped away fromthe scene in
the said car and the notor cycle together after exchanging signs and had signals
amongst themregardi ng the successful conpletion of the assassination. Sajeer
(abscondi ng accused) used another nobile phone with himfor giving tinely

i nformation to Farooq (accused No. 1) regarding the novenent of the deceased
etc. and that Lal khan (accused No. 6) knowi ngly entrusted his notor cycle for
carrying out the operation. It was alleged by the prosecution that Sul aiman
(accused No. 9) had previous enmty towards the deceased Kabir and he wanted

to do away with Kabir at any cost and hence he hired the services of Farooq
(accused No. 1) and his associates. According to the prosecution the incident
which resulted in the death of Kabir was as a result of criminal conspiracy

hat ched up by all the aforesaid accused persons. Stating the aforesaid facts, a
first information report was | odged, and the police after registering the case,

i nvestigated the same and on conpl etion thereof, submtted charge-sheet.

Ther eupon, the | earned Magi strate took cogni zance and conmitted the accused
persons to the court of Session to face trial

Def ence of the accused persons was that they were innocent, had
no conplicity with the crine and were falsely inplicated in the case. During trial
the prosecution exam ned 79 witnesses in all and 117 docunents were exhibited
on its behalf. The defence, however, did not exam ne any witness in the case on
hand. Upon the conclusion of trial, the trial Court convicted the accused persons
as stated above and upon appeal being preferred, convictions and sentences of
sone of the accused have been confirmed whereas two of them have been
acquitted as stated above. Hence, these appeals by special |eave both on behalf
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of the accused against the order of their convictions as well as on behalf of the
State against the order of acquittal recorded by the Hi gh Court.

Shri U R Lalit, |learned senior counsel appearing on behalf of the
appel lants in Crimnal Appeal No. 656-57 of 2001 did not assail the inpugned
judgrments on the factum of the occurrence but challenged the same in relation to
their participation in the crinme. Learned counsel in the alternative submtted that,
in any view of the matter, it was not a case where the extrene penalty of death
was called for as the sane did not fall within the category of rarest of rare cases.
On the other hand, |earned counsel appearing on behalf of the State subnmitted
that the H gh Court was quite justified in upholding the convictions and sentences
awar ded agai nst the appellants. In support of Crimnal Appeal Nos. 1049-50 of
2001 preferred by the State, Shri K R Sasiprabhu, |earned counsel appearing on
its behalf submtted that the H gh Court was not justified in recording acquittal of
Manaf (accused No. 3) and Sul ai man (accused No. 9). Shri Sushil Kunar
| ear ned seni or counsel appearing on behalf of the respondents in these appeals
submitted that the H gh Court was quite justified in recording acquittal of the
af oresaid two accused persons and the judgnment of acquittal does not suffer
fromany infirmty much | ess perversity. Therefore, in relation to factumof the
occurrence, neither |earned counsel appearing on behal f of the accused persons
coul d assail the judgnment nor we find any infirmity in the well reasoned judgnent
rendered by the Hi gh Court uphol ding the very detailed judgment passed by the
trial court.

Thus, in Crimnal Appeal Nos. 656-57 of 2001, we are called upon
to exam ne evi dence showi ng conplicity of the four appellants with the crine and
consi der their cases individually. Appel l ant Farooq (accused No. 1) is said to
have been identified by prosecuti on wi'tnesses, nanely, S. Ramachandran Nair
(PW2), S Anil Kumar. (PW5) and N. -Madhusoodhanan (PW 14). PW2 cl ai nmed
to be an eye witness of the alleged occurrence. |In exam nation-in-chief, he
clainmed to have identified this appellant but in cross-examnation, the w tness
had no option but to admt that he could not tell nane of this appellant to the
pol i ce which disclosed to hi mnanme of this appellant. 1t shows that the so called
identification of this appellant by the witness is farce and cannot be relied upon
PW5 claimed to be the eye witness of the occurrence as he had gone to the
|ottery shop belonging to PW2 to check the lottery result as he had taken a
lottery ticket. He clainmed to have witnessed the occurrence froma distance of 25
feet only and knew t his appel |l ant from nuch before and identified himby nane.
The evidence of this witness was assailed on two -grounds, firstly, that though, he
went to the lottery shop of PW2 and net himbut PW2 in his evidence is silent
about the presence of this witness in his shop at the time of the alleged
occurrence. This is a nmere om ssion and the sanme itsel f cannot affect the
veracity of the witness if his evidence is otherw se found to be credible.
Secondly, it has been submitted that the witness did not tell anything about the
i ncident even to his wife. In our view, non disclosure of this fact by the witness to
anybody cannot al one be a ground to discredit his evidence especially when the
of fence had been committed in a broad day light at the jail gate when the victim
was in judicial custody, people were panicky and, therefore, if a witness could not
dare to disclose the factumto anybody, the sane cannot show that his conduct
was unnatural. This witness has consistently supported the prosecution case in
all material particulars and there is no reason to-discard his evidence. PW14
also clained to be the eye witness of the alleged occurrence. According to him
he did not know the accused from before but he identified himin Court. This
wi t ness had gone to the watch shop for taking his watch which was given for
repair and when he was in front of the shop, he found four persons came in a car
i ncluding this appellant and they were | ooking towards the Sub Jail. After the
incident, it was said that this appellant got into the back seat of the car. The
wi tness has stated during the course of cross-examnation that he did not know
the appellant from before but the police called himat the police station and got
this appellant identified inasmuch as di scl osed nane of the appellant before this
witness. This being the position, no reliance can be placed upon evidence of the
wi tness on the question of participation of this appellant. Thus, so far as
appellant No. 1 is concerned, it is not possible to place reliance upon the
evi dence of PW 2 and 14 on the question of participation of this appellant but
the evidence of PW5 is uninpeachabl e.
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Now, we consider the evidence agai nst appellant Sathar (accused
No. 2) who is said to have been identified by G Chandrasekharan Nair (PW7)
and K Sajilal (PW13) and out of whom PW?7 clainmed to be the eye witness of
the occurrence. He clained that one person of short stature who had a plastic kit
in his hands and took a bundle frominside the said kit and nade over the sane
to the tall person neaning thereby this appellant who is said to have hurl ed bonb
at the prisoner Kabir who was in judicial custody which hit himand he
succunbed to the injuries. It has been further stated that after hurling the bonb,
this appellant was found fleeing with a chopper in his hands. It appears that this
wi tness has introduced the story for the first time in Session Court that a person
of short stature had made over expl osive substances to this appellant describing
himas a tall person as he did not nmake any such statenent before the police as
it appears fromthe evidence of the investigating officer V.B.Ramesh Kumar ( PW
79). In Court, when the chopper was shown to the witness, first he denied the
chopper to be the sane one which was carried by this appellant but |ater on he
admtted the sane to be the chopper which was carried by this appellant. The
wi tness has admtted that during investigation, when he went to the police station
two weeks after theincident, the police showed himthe chopper which was in the
hands of thi's appellant. These facts make the evidence of this wi tness on the
qguestion of participation of this appellant highly doubtful especially when
undi sputedly this accused was not known to the w tness from before. PW 13
stated that he had a shop and had gone for purchasing bananas and after
pur chasi ng, when he was returning in an auto rickshaw and passing through the
pl ace of occurrence infront of the Sub Jail, there was sound of explosion and he
found that this appellant was running away with a chopper in his hands. The
witness specifically adnitted that he knew this appellant since last five to six
years and he was found running with a chopper and nounted on the back seat of
notor cycle parked iin front of Buhari hotel imrediately after the incident. It has
been submitted that the driver of the auto rickshaw who was the nost comnpetent
person to prove the presence of this witness at the place of alleged occurrence
has not been examined. In the case on hand, we find that this w tness has
supported the prosecution case consistently in all material particulars and
not hi ng coul d be pointed out to create doubt regardi ng veracity of his evidence,
therefore, nmerely because driverof the auto rickshaw was not exam ned, his
evi dence cannot be thrown out . Thus, so far as the appellant No.2 Sathar is
concerned, it is not possible to place reliance of evidence of PW7 but so far PW
13 is concerned, his evidence is free fromany doubt.

Lastly, we proceed to consider the case of appellants Ayoob
(accused No. 7) and Hashim (accused No. 8) who are said to have been
identified by S. Ramachandran Nair (PW2), S.Anil Kunmar (PW5) and N
Madhusoodhanan (PW14). These two appellants were not known to any of
these witnesses. PW2 clained to have identified them but during cross-
exam nation, he specifically admtted that the police told himthe nanes of these
appel l ants at the police station. PWJ5 stated in his evidence that when he went
to the police station to give his statenent, these appellants were shown to him
PW14 in his exam nation-in-chief, though clainmed to have identified these
appel l ants but during the course of re-examnation, he admtted that these
accused persons were shown to himand the police got themidentified at 't he
police station. Thus, so far as appellant Nos. 7 and 8 are concerned, {in our View,
it is not possible to place reliance upon the evidence of any of three witnesses
and there being no other evidence to show their conmplicity with the crime, it is not
possi bl e to uphold their convictions.

Next question which is to be considered is as to whether the High
Court was justified in upholding the death penalty inposed agai nst appel |l ant
Farooq and appell ant Sathar. Reference in this connection may be made to the
Constitution Bench decision of this Court in the case of Bachan Singh v. State
of Punjab, AIR 1980 SC 898, as well as, followi ng the sane, three Judge Bench
decision of this Court in Machhi Singh & Os. v. State of Punjab 1983 (3) SCC
470, wherein various circunstances have been enunerated and it was |aid down
that if the case squarely falls within its anbit, only in that eventuality, death
penalty can be awarded. It was observed that in rarest of rare cases when
col l ective conscience of the community is so shocked that it will expect the
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hol ders of the judicial power centre to inflict death penalty irrespective of their
personal opinion as regards desirability or otherw se retaining death penalty,

such a penalty can be inflicted. |In the facts and circunstances of the present

case, it is not possible to cone to the conclusion that the present case woul d fal
within the category of rarest of rare one. Therefore, we are clearly of the opinion
that in the fitness of things, extreme penalty of death was not called for and the
sanme is fit to be commuted to life inprisonnent.

So far as appeals preferred by the State against the acquittal of
Manaf (accused No. 3) and Sul ai man (accused No. 9) who are respondents in
Crimnal Appeal Nos. 1049-50 of 2001 are concerned, |earned counsel appearing
on behalf of the State could not point out any infirmty in the inpugned judgnent
of the H gh Court much I ess to show that the order of acquittal was perverse one.
We are of the opinion that the High Court was quite justified in recording acquitta
of these two accused persons and the view taken by it appears to be quite
reasonabl e one and the same does not suffer fromany infirmty much | ess
perversity. Therefore, it is not possible to interfere with the sane.

In the result, Crimnal Appeal Nos. 656-57 of 2001 are allowed in
part so far-as it relate to appellants Farooq and Sathar and whil e uphol di ng
convi ctions and sentences of inprisonment awarded agai nst themthe sentence
of death penalty is commuted to inprisonnment for life. We direct that all the
sent ences awarded against these appellants shall run concurrently. Appeals of
appel | ants Ayoob and Hashi m are all owed, their convictions and sentences are
set aside and they are acquitted of all the charges. These appellants who are in
custody are directed to be released forthwith, if not required in connection with
any other case. Crimnal Appeal Nos. 1049-50 of 2001 fail and the sane are,
accordi ngly, dismssed.

J.
[ M B. SHAH ]

J.
April 9, 2002. [ B.N. AGRAVAL ]




