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ACT:

I ncome-tax Act, 1961, S. 23(2)(1) & Constitution of
I ndia 1950, Seventh Schedule List I, Entry 82 and List II,
Entry 49-Incone-Incone  from house property-Self-occupied
property-Wether anounts to incone-Legislative practice-
Interpretation of entries in Lists.

Words and Phrases-’' | ncone’ - Meani ng of - Constitution of
I ndia, 1950, Seventh Schedul e List |, Entry 82.

HEADNOTE

Section 22 to 27 of the Inconme-tax Act, 1961 relate to
the levy and conputation of tax on_ incone from house
property. Section 23(2)(i) states that where the property
consists of a house in the occupation of the owner for the
purposes of his residence, the annual value of such house
shall first be determined in the sane manner -as if the
property had been let and further be reduced to one half of
the ambunt so determined or one thousand eight hundred
rupees whichever is less. Were the property consists of
nore than one house in the occupation of the owner for the
purposes of his own residence. Section 23(2)(ii) provides
that the provisions of clause (i) shall apply -only in
respect of one of such houses which the assessee may at his
option specify in that behal f.

The petitioner, an assessee under the Act, contended
before the High Court in a petition under Article 226 of the
Constitution, that inclusion of any anmbunt wunder section
23(2) of the Act in his income was unconstitutional as there
could be no inconme at all in such a case accruing to himin
atrue sense of that term and that the liability that was
sought to be inmposed under the Act in respect of his
residential house was in its pith and substance a tax on
building falling under Entry 49 of List Il of the Seventh
Schedule to the Constitution and hence Parlianment could not
i mpose the said liability wunder a |aw nade in exercise of
its legislative power under Entry 82 of List | of the
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Seventh Schedul e which authorised it only to | evy ’'taxes on
income other than agricultural income’. The H gh Court
rejected the plea and dismissed the Wit Petition

In the Special Leave Petition to this Court it was
contended on behalf of the petitioner that as he was not
deriving any nonetary benefit by residing in his own house,
no tax could be levied on him on the ground that he is
deriving income fromthat house, and that the word 'incone’
only means realisation of nonetary benefit and that in the
absence of any such realisation, the inclusion of any anount
by way of notional income under section 23(2) of the Act in
the chargeable inconme was inpermssible as it was outside
the scope of Entry 82 of List |I of the Seventh Schedule to
the Constitution.
809
N

HELD : 1. The tax levied under the Income-tax Act is on
the incone (though conputed in an artificial way) from house
property and not on house property. Entry 49 of List Il of
the Seventh Schedule to the Constitution is not, therefore,
attracted. The levy in question squarely falls under Entry

82 of List I of the Seventh Schedule to the Constitution
[816 C-D|

2. The expression “income’ neans a thing that cones
in. Income is also defined as the gain derived fromland

capital or |abour or' any two or nore of them Even in its
ordi nary econom ¢ sense, the expression’inconme’ include not
nerely what is received or what cones in by exploiting the
use of a property ‘but also what one saves by wusing it
onesel f. That which can be converted intoincome can be
reasonably regarded as giving rise to incone.
[812 B, 816 B
3.(i) The Governnment of India Act, 1935 was enacted
when the Indian Income-tax Act, 1922 wasin force. Section 9
of the Indian Income-tax Act, 1922 provided for |evy of
i ncome tax on the basis of the bonafide annual val ue of the
property even when it was in the occupation of the assessee
for the purposes of his own residence. Wile enacting Entry
54 of List | of the Seventh Schedule to the Government of
India Act, 1935 the British Parlianment nust have had in its
view the Indian Incone-tax Act, 1922 which was probably the
only law relating to tax on incones in force in British
India. Simlarly the Constituent Assenbly while enacting
Entry 82 of List | of the Seventh Schedule to the
Constitution nust have understood that the word 'incone’
used in that Entry would in any event include withinits
scope all itens which came within the definition of incone
and were subjected to charge in the Indian Income-tax Act,
1922 which was in force at the tine the Constitution was
adopted. [815 D F]
(ii) The Constitution nakers had the Indian Inconme-tax
Act, 1922 in their viewis borne out fromArticle 270(1) of
the Constitution which provides for collection of taxes on
income by the Governnent of India and distribution thereof
between the Union and the States. Article 366(i) which
defines "agricultural income’ as defined for the purposes of
the enactnments relating to Indian Incone-tax and Article
366(29) which defines '"tax on incone’ as including a tax in

the nature of excess profits tax. |In the circunstances it
woul d not be wong to construe the word inconme in Entry 82
as including all items which were taxable wunder the

cont enporaneous law relating to tax on inconmes which was in
force at the time when the Constitution was enacted. [815 G
816 A

4. This Court in Navinchandra Mafatlal v. Conm ssioner
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of I ncone-tax, Bonbay City 1955 SCR 829, held that the word
"incone’ in Entry 82 is capable of a w der neaning than what
was given to it in the Indian |Incone-tax Act, 1922 or the
English Act of 1918. [814 H]

5. In Australia the annual value of the tax payers’
resi dence owned by hinself or used rent free is taken for
consi deration for purposes of |evy of incone tax. In England
too in the case of a residence of the assessee, conputation
of incone is on the basis of presumed income. [815 A

Resch v. The Federal Conmissioner of Taxation, 66
C.L.R 198 at p. 224 and Governors of the Rotunda Hospita
Dublin v. Coman (7 T.C_ 517 at 586 587) Sinon’s |ncone tax
(second Edn.) Vol. | p. 502 referred to.

810

6. It is well-settled that the entries in the Lists in
the Seventh Schedule to the Constitution should not be read
ina narrowor restricted sense and each and every subj ect
mentioned . in the entries should be read as including within
its scope all ancillary and subsidiary matters which can
fairly and reasonably be conprehended in it. Wrds in the
Constitution conferring |egislative power should receive a
i beral construction and should be interpreted in their
wi dest anplitude. [811 H 812 B]

JUDGVENT:

ClVIL APPELLATE' JURI SDI CTI ON-© ~Speci al Leave Petition
No. 8720 of 1979.

Fromthe Judgment and Order dated 27-10-79 of the
Madhya Pradesh Hi gh Court in MP. No. 636/78

Shiv Dayal, Ms. Bagga and M. S. _Bagga for the
Petitioner.

The Order of the Court was delivered by

VENKATARAM AH, J.-The short question which arises for
consideration in this petition for special |eave to appea
filed under Article 136 of the Constitution is whether it is
open to the Inconme-tax Oficer while conmputing the liability
of an assessee to tax under the Incone-tax Act, 1961
(hereinafter referred to as ’'the Act’) to include in the
i ncome of the assessee any anmount calcul ated i n-accordance
with section 23(2) of the Act in respect of a house in the
occupation of the assessee for the purposes of his own
resi dence. The petitioner who is an assessee under the Act
contended before the High Court of Mudhya Pradesh in a
petition filed wunder Article 226 of the Constitution that
i nclusion of any ampunt wunder section 23(2) of the Act in
his inconme was unconstitutional as there coul d be no i ncone
at all in such a case accruing to himin the true sense of
that term the liability that was sought to be inposed under
the Act in respect of his residential house was, therefore,
inits pith and substance a tax on building falling under
Entry 49 of List 1l of the Seventh Schedule to the
Constitution and hence Parlianent could not inpose the said
l[iability under a law nmde in exercise of its |egislative

power under Entry 82 of List | of the Seventh Schedule to
the Constitution which authorised it only to |levy taxes on
income other than agricultural incone. The H gh Court

rejected the plea of the petitioner and dismssed the wit
petition. The petitioner has now applied to this Court for
special leave to appeal against the decision of the Hi gh
Court.

When the petition cane wup for hearing on February 5,
1981 before us, we did not find that there was any ground to
grant special |eave to appeal but since the case was argued
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with some persistence, we decided to give reasons for
rejecting the prayer of the petitioner which we proceed to
gi ve hereunder

811

Section 4 of the Act lays down that where any Centra
Act enacts that income-tax shall be charged for any
assessnent year at any rate or rates, income-tax at that
rate or those rates shall be charged for that year in
accordance with, and subject to the provisions of the Act in
respect of the total income of the previous year or previous
years, as the case nmay be, of every person. Section 14 of
the Act nmentions ’income fromhouse property’ as one of the
heads of incone liable ‘to charge. Sections 22 to 27 of the
Act relate specifically to the levy and conmputation of tax
on incone from house property. Section 22 provides that the
annual value of property -consisting of any buildings or
| ands appurtenant ~thereto of which the assessee is the
owner, other than such portions of such property as he may
occupy for the purposes of _—any business or profession
carried on by him the profits of which are chargeable to
i ncome-tax, shall be chargeable to incone-tax under the head
"income from house property". Section 23(2)(i) of the Act
states that where the property consists of a house in the
occupation of the owner for the purposes of his own
resi dence, the annual value of such house shall first be
determined in the sanme nanner as iif the property had been
et and further be reduced by one-half of ~ the ambunt so
determ ned or one ' thousand and _eight hundred rupees,
whi chever is less. Section 23(2) (ii) of the Act provides
that where the property consists of nmore than one house in
the occupation of the —owner for the purposes of his own
resi dence, the provisions of «clause (i) of section 23(2)
shall apply only in respect of one of such houses, which the
assessee may, at his option, specify in that behal f. There
are sone other ancillary and incidental provisions in the
Act dealing with the conmputation of ‘the annual val ue of such
property with which we are not (concerned in the present
petition.

The argunment urged on behal f of the petitioner i's that
as the petitioner is not deriving any nonetary benefit by
residing in his own house, no tax can be |evied on himon
the ground that he is deriving inconme fromthat house. It is
contended that the word 'inconme’ only neans realisation of
nonetary benefit and that in the absence of ~any such
realisation by the assessee, the inclusion of any anpunt by
way of notional inconme under section 23(2) of the Act in the
chargeabl e incone was inpermssible, as it was outside the
scope of Entry 82 of List | of the Seventh Schedule to the
Constitution.

Entry 82 of List | of the Seventh Schedule to the
Constitution enpowers Parlianment to |evy 'taxes “on incone
other than agricultural income’. Nowit is well-settled that
the entries in the list in the
812
Seventh Schedule to the Constitution should not be read in a
narrow or restricted sense and each and every subject
mentioned in the entries should be read as including within
its scope all ancillary and subsidiary matters which can
fairly and reasonably be conprehended in it. Wrds in the
Constitution conferring |egislative power should receive a
i beral construction and should be interpreted in their
wi dest anpl i tude.

The expression ’'inconme’ according to Oxford Dictionary
nmeans 'a thing that conmes in'. Income may al so be defined as
the gain derived fromland, capital or |abour or any two or
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nmore of them

J.

In Resch v. The Federal Commi ssioner of Taxation Di xon

of the Hi gh Court of Australia observed

"The subject of the incone tax has not been
regarded as incone in the restricted sense which
contrasts gains of the nature of income with capita
gains, or actual receipts wth increases of assets or
weal th. The subject has rather been regarded as the
substantial gains of persons or enterprises considered
over intervals of time and ascertained or estimated by
st andards appearing sufficiently just, but neverthel ess
practical and sonetinmes concerned w th avoidance or
evasi on nore than  with accuracy or precision of
estimation. To include the annual value of the
taxpayer’s residence owned by hinmself or used rent free
and to fix it at five. percent of the capital value has
not been consi dered to introduce a new subject
[ Hardi nge’ s Case ~ (1917) 23 C L.R 119]. To treat part
of the undistributed profits earned during the current
year. _as part of the assessable i ncome of the
sharehol der inmports no new subject [Cornell’s case
(1920) 29 C.L.R 39 cf. KellowFalkiner Pty. Ltd. v.
Federal Conmi ssioner of Taxation (1928) 34 A L.R 276],
nor does it to substitute, in the case of a foreign-
controlled business, for taxable incone ordinarily
cal cul ated a percentage of gross receipts fixed by the
di scretionary judgment of the ~Comni ssioner [British
Inperial Gl ‘Cases (1925) 35 C/L.R 422; (1926) 38
C.L.R 153]. (enphasis supplied)

In Simon’s | ncone Tax (Second Edition) Volune I, page

502 dealing with the question of conputation of -income under
Schedule "A to the English Inconme-tax Act, which related to
tax on the incone attributable to property, it is stated as
foll ows: -

813

"It is now cl ear however, that
(1) incone tax is but  one tax inposed by the
I nconme Tax Acts;
(2) inconme tax is a tax upon incone; and
(3) Sched. A is but one of five Schedules which
provide varying methods of estinmating the
nmeasure of that income fromdifferent sources
for the purposes of charge to tax.
The theory behind Sched. A is that the possession
of an interest in property gives rise to incone, a
theory which is not always borne out in fact. That
there may be no incone in fact is disregarded when the
assessnment is nade. The actual or hypothetical incone
has to be neasured by sonme standard for the purposes of
taxation and the standard prescribed is the annua
value. This principle has been subject to  adverse
conment, but once the theory is appreciated, the nethod
may be under stood and any confusion of thought, created
by the words of the charging section, dispelled. The
use to which land is put does not (apart from the
excepted concerns nentioned in the proviso to para. 1
of Sched. A above) prevent it from being assessed under
Sched. A, but if a trade which is not one of those
excepted concerns is carried on property which is owned
by the trader and is assessed under Sched. A an
al | owance for the annual value is nmade in conputing the
profits of the trade". (enphasis supplied)
In the GCovernors of the Rotunda Hospital, Dublin v.

Coman which was a case arising fromlreland, Lord Atkinson
observed thus :
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“I't would, | think, be well to bear in mnd that,
to use Lord Macnaghten's words in his celebrated
judgnent in the London County Council v. The Attorney
CGeneral (4 T.C 265) (1901 A.C. 35), "lnconme Tax...
"is a tax on income". Wen the anpbunt of the income to
be taxed under the Act of 1842 and the Acts amending it
conmes to be measured, different standards are sel ected,
and the words "profits or gains" are used in reference
to all the Schedules in the Act of 1842 to describe the
i ncome, the subject of charge. The standard sel ected as
a neasure of the amount of the incone to be taxed under
Schedul e A in respect of | ands, tenenent s,
hereditanents and heritages capable of occupation is
the annual value. If the owner of such pro-

814
perties as these should  be himself in occupation of
them it by no neans follows that he wll, in fact,
derive from them an incone equal to this annual val ue;
but, 'as he has the use and enjoynent of the properties,
it.i's,” for the purposes of the Statute, presuned that
he does derive from theman incone equal in anount to
this annual value, and the tax is accordingly, under

Schedul e A, assessed wupon this presuned income".

(enphasi s suppli ed).

I n Navi nchandra Mafatlal v. The Comm ssioner of |ncone-
tax, Bonmbay City(1l) while justifying the |levy of incone tax
on capital gains under section 12-B of the Indian | ncone-tax
Act, 1922 enacted by the Central Legislature in exercise of
the power conferred under Entry No. 54 of List | of the
Seventh Schedule to the Governnent of India Act, 1935
corresponding to Entry 82 of List | of the Seventh Schedul e
to the Constitution, Das, J. (as he then was) having
observed at page 837 thus :

"What, then, is the ordinary, natural and
grammati cal neaning of the word "incone"? According to
the dictionary it nmeans "a thing that comes in". (See
Oxford Dictionary, Vol. V, (page 162; Stroud, Vol. 11,

pages 14-16). In the United States of Anerica and in
Australia both of which also are English speaking
countries the word "incone" 1is understood in a wde

sense so as to include a capital gain. Reference may be

made to Eisner v. Mconber (1920) 252 U S. 189; 64

L. Ed. 521, Merchants’ Loan & Trust Co. v. Snietanka

(1925) 255 U.S. 509; 65 L.Ed. 751, and United States v.

Stewart (1940) 311 U.S. 60; 85 L. Ed. 40, and Resch. v.

Federal Conmi ssioner of Taxation (1942) 66 C L.R 198.

In each of these cases very w de neani ng was ascri bed

to the word "income" as its natural neaning"

proceeded to hold at page 838

"As al ready observed, the word should be given its
wi dest connotation in view of the fact that ‘it occurs
in a legislative head conferring | egislative power".

In the above case this Court held that the word
"income"” in Entry No. 54 of List I of the Seventh Schedul e
to the Government of |India Act, 1935 should be given a
neani ng wider than the connotation given to it in the
English Incone-tax Act, 1918 under which income attributable
to property was chargeabl e under Schedule 'A thereof.

815

Now coming to the specific question of the charge
arising under section 23(2) of the Act it is already seen
that in Australia the annual value of the tax payer’'s
resi dence owned by hinmself or used rent free is taken for
consi deration for purposes of |levy of incone tax. In England
too in the case of a residence of the assessee, computation
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of incone is made on the basis of presunmed inconme. In D M
Vakil v. Conmi ssioner of |Incone-tax which was a case ari sing
under the Indian Income-tax Act, 1922, the H gh Court of
Bonbay held that under section 9 of that Act the tax was
payabl e by an assessee in respect of the bona fide annua
value of the property irrespective of the question whether
he received that value or not. The Hi gh Court of Qujarat has
al so taken the sane view in Sakarlal Bal abhai v. Incone Tax
Oficer, Special Investigation Crcle IV, Ahnedabad & Anr.

There is one other circunstance which persuades us to
take the view that conmputation of income for purposes of
levy of incone tax in accordance with section 23(2) of the
Act is justifiable under  Entry 82 of List | of the Seventh
Schedule to the Constitution. It is to be borne in mnd that
the Government of India Act, 1935 was enacted when the
I ndi an I nconme-tax Act, 1922 was in force. Section 9 of the
I ndi an I ncone-tax ~Act, 1922 provided for |evy of income tax
on the ~basis of the bona fide annual value of the property
even when it was in the occupation of the assessee for the
pur poses of © his own residence. Wile enacting entry 54 of
list I of the Seventh Schedule to-'the Government of India
Act, 1935, the British Parliament nust have had in its view
the Indian |ncone-tax Act, 1922 which was probably the only
law relating to tax on-inconmes in force in British India
then. Simlarly the Constituent Assenbly while enacting
Entry 82 of List I of the Seventh Schedule to the
Constitution nust | have understood that the  word 'incone’
used in that Entry ‘would in any event include withinits
scope all itens which cane within the definition of incone
and were subjected to charge in the Indianlncome-tax Act,
1922 which was in force at the tine the Constitution was
adopted. That the Constitution nmakers had the | ndi an | ncone-
tax Act, 1922 in their viewis borne out fromArticle 270(1)
of the Constitution which provides for collection of taxes
on incone by the Government of India and distribution
thereof between the Union and the States, Article 366(1)
which defines ’'agricultural inconme’ as agricultural incone
as defined for the purposes of  the enactnents relating to
I ndian I ncone-tax and Article 366(29) which defines "tax on
incone’ as including a tax in the nature —of an excess
profits tax. In the circunmstances it

816
woul d not be wong to construe the word 'incone’ in Entry 82
as including all itenms which were taxable under the

cont enporaneous law relating to tax on i ncomes which was in
force at the tine when the Constitution was enacted when as
observed by this Court in the case of Navi nchandra Mafatl a
(supra) the word 'incone’ in Entry 82 is capable of a w der
nmeani ng than what was given to it in the Indian |Incone-tax
Act, 1922 or the English Act of 1918.

Even in its ordinary econom c sense, the expression
"incone’ includes not nerely what is received or what cones
in by exploiting the use of a property but also what one
saves by wusing it oneself. That which can be converted into
i ncome can be reasonably regarded as giving rise to i ncone.
The tax levied under the Act is on the income (though
conputed in an artificial way) from house property in the
above sense and not on house property. Entry 49 of List Il
of the Seventh Schedule to the Constitution is not,
therefore, attracted. The levy in question squarely falls
under Entry 82 of List | of the Seventh Schedule to the
Constitution.

Hence we do not find any merit in the contentions urged
on behal f of the petitioner

For the foregoing reasons, the leave prayed for is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

refused and the petition is dism ssed.
N. V. K.
817

Petition di snm ssed.




