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ACT:
I ncome Tax- Wakf-Assessnment-If nust be in the status of
i ndividual or as association of persons-Mutawalli, if a

trustee-Indian Income-tax Act, 1922(11 of 1922), s. 41(1),
First proviso-Mssal man Wakf Validating Act, 1913 (6 of
1913), ss.3,4.

HEADNOTE

The question for determ nation in the appeal was whether the
wakf in question should be assessedto tax under s.41 (1) of
the Indian Income-tax Act. 1922, through the nmanager as
i ndi vidual or as an association of persons at the nmaxi num
rate wunder the first proviso to that section onthe /ground
that the individual shares of the beneficiaries wer e
i ndetermi nate and unknown. The wakf deed directed the
mutawal | i to do acts necessary for charitable purposes  and
to neet the maintenance expenses of the wakif’'s children

grand-children, the female children born in the future -and
the mal e children born to the said fenale children and after
paynment of taxes and neeting of expenses for repairs,and
mai nt enance of properties, to utilise the balance of the
income for daily necessary expenses of the house and for-
food for purchasing dresses and other necessities for/  the
and fenale nenbers of the tarwad. for conducting specified
cerenonies, for feeding the poor and for. neeting such

ot her then necessary expenses and thereafter to utilise the
bal ance, if any, in acquiring properties Yyielding good
i ncorme.

138

Held that under the terns of the wakf deed the individua

shares of the beneficiaries were indetermnate wthin the
meaning of the first proviso to s.41 (1) of the Indian
I ncome-tax Act, 1922, and as such the assessee was liable to
pay inconme-tax thereunder at the maxi mumrate.

It was not correct in view of ss.3 and 4 of the Missal nan
Wakf Validating Act, 1913, to say that under the wakf deed
the property vested in the Almghty and the Mitawalli did
not therefore, receive the income on behalf of any person
within the neaning of s.41 (1) of the Indian Income-Tax Act
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and as such the proviso could not come into operation

Under the Mahonedan | aw wakf property vests in the Al mghty
only in an ideal sense and the Mutawalli, acting in his
nane, utilises the income for the advantage of t he
beneficiaries. The words "on behalf of any person"” in s.41
of’ the Act, therefore, could only mean on behalf of the
beneficiaries and not on behalf of the Al mghty.

Jewun Doss Sahoo v. Shah Kubeer-ood-deen, (1 841) 2 MI. A 390,
referred to.

Held, further, that there was no scope for inporting the
Mahormedan Law of wakf in s.41 of the Act since that section

in express terns treated the Mutawalli as a trustee though
he is not one in the technical sense under the Mhanedan
Law.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTION: Civil Appeal No. 397 of 1960.
Appeal from the judgnment and order dated.’ Novenber 24,

1958, of the Kerala Hi gh Court ill I. T. R No. 23 of
1957.

K. N Rajagopala Sastri and'| P.C. Menon, for the appellant.

A V. Vi swanat ha Sastri~ Narayanaswanm and R CGopal akri shnan

for the respondent.

1961. August 14. The Judgnent of the Court was delivered
by

SUBBA RAO, J.-This appeal by certificate’ granted by the
Hi gh Court of Kerala raises the question of the  application
of a. 41(1) of the Indian Income-tax Act (hereinafter
called.the Act) to the fact of the case
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One P. B. Unbichi and his wife executed a deed dated
December 20 191.5 creating thereunder a wakf of  their
properties. It was provided therein., inter alia that the
income from the properties mentioned therein should be
utilised for the nmmintenance of ‘their two daughters and
their children on the fenale side. For 40 years ‘upto and
inclusive of the assessnment year 1954-55, the incone-tax
assessnments were made on the wakf through its nmanager under
s. 41 of the Act in the status of an individual. But, for
the assessment year 1955-56, the Incone-tax Officer treated
the assessee as an association of persons, and, on the
ground t hat t he shares of t he benefi ci ari es are
indeterminate, levied tax at the nmaxi num-rate under the
first proviso to s. 41 of the Act. On appeal, the Appellate
Assi stant Conmi ssi oner of Income-tax held that the |ncome-
tax Oficer was not right in holding that the nmenbers of the
famly were indetermnate, but he confirned the  assessnent
for the reason that, the shares were not specified anong the
i ndi vidual nmenbers of the fanily and also between the
menbers of the famly on the one hand and the charitabl e and
religi ous purposes on the other, the first proviso to s. 41-
woul d be applicable to the assessee. On further appeal, the
I ncome-tax Appellate Tribunal took the View that t he
proprietary rights in the property in question vested in the
Almighty and that the Mutawalli was only to | ook after ant
adnmi ni ster the properties as a manager and, therefore, the
proper person in whose hands the income fromthe properties
should be assessed was the Miutawalli in his status as an
"individual" at the rates applicable to an individual. I D
that, view, the appeal was allowed. At the instance of the
Conmi ssi oner of Incone-tax, the 'Appellate Tribunal referred
to the H gh Court of Kerala the follow ng question for its
determ nation :
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"Whether in the facts and circunstances of the
case, the first proviso to section 41 is
appl i cabl e".
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The H gh Court held that the said proviso was not
applicable, as under the wakf deed the beneficiaries and
their shares were ascertainable. Aggrieved by the said
order, the Conmi ssioner of Incone-tax has preferred the
present appeal

M. Rajagopal a Sastri, |earned counsel for the Conmi ssioner
of I ncone-tax, contended that on a fair reading of the termns
of the wakf deed it would be clear that the Mtawalli was

only directed to maintain the nenbers of the famly, that
none of the nenbers of the fanmily had any ascertainable
&hare in the incone, and that, therefore, the case squarely
fell within the first proviso to s. 41 of the Act.

M. Viswanatha Sastri, learned counsel. for the respondent,
in addition to his attenpt to sustain the construction put
upon the wakf deed by the Hi gh Court, contended that the
i nstant case fell outside the scope of s. 41(1) of the Act,
as the Miutawalli was only receiving the income, on behalf of
the Al mghty, that the Alm ghty was not a "Person", and
that, therefore, as the nmain, section (lid not apply, the
proviso also would not be attracted, with the result that
t he Muita award’ would have to be assessed as an
"indi vi dual "..

As the argunent turns upon the construction of s. 41 of the

Act, it wll be  convenient at"the outset to read the
rel evant parts thereof.
"Section 41 : (1) In the case of inconeg,
profits or gains chargeable under ‘this Act
which...... any trustee or trustees appointed

under a trust declared by a duly executed
instrument in witing whether testamentary or
ot herwi se, including the trustee or trustees
under any Wakf deed which is valid. under the
Mussal man Wakf Validating Act 1913, are
entitled to receive on: behalf of any person
the "tax shall be |levied upon and recoverable
fromsuch...... trustee trustees,
141
in the Iike manner and to the same ambunt as
it would be leviable wupon and recoverable
on on whose behal f such incone.
profits-or gains are receivable, and all the
provi si ons- of this Act shal | apply
accordi ngly-:
Provi ded that where any such incone, profits
or gains or any part thereof are not
specifically receivable on behalf of any one
person, or where the individual shares of-
t he per sons on whose behalf t hey are
receivable are indeterm nate or unknown, the
tax shall be levied and recoverable at the
maxi mumrate, but, where such persons have  no
ot her personal incone chargeable wunder this
Act and none of them is an artificia
juridical person, as if such incone, profits
or gains or such part thereof were the, tota
i ncome of an association of persons.”
This section in terms applies to a trustee under a wakf
deed which is valid under the Muissalman Wakf Validating
Act,, 1913. Under the substantive part of. the section, tax
is leviable on the trustee of the wakf in the 1ike nanner
and to the sane amount as it would be [|eviable upon and

fromthe pers
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recoverable from the beneficiary,that 1is,the assessnent
would be at the-individual rates of tax applicable to the
beneficiary. But, under the first proviso to that section

there are two exceptions to the general rule, viz., (1)
where the income is not specifically receivable on behalf
of anyone person; and (ii) where the individual shares of-
the persons on whose behalf the incone is receivable are
indeterminate or unknown. In those two circunstances tax
shall be levied and recoverable at the maximumrate. It is
agreed that the first exception does not apply to the
instant case. But the question that falls to be decided is
whet her the individual shares of the persons on whose behal f
the incone is receivable are indeterm nate or unknown. The
answer to the

guesti on depends upon the construction of the
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provi sions of the Wakf deed. The Wakf deed was executed on
Decenmber 20, 1950 by Unbichi and his wife dedicating their
entire property, noveabl e and inmmoveabl e, of total value of
rupees one lakh for the objects nentioned therein. The
Mut awal | i~ appoi nted t hereunder was directed to nanage the
properties in such away as "to do acts necessary for
charitabl e purposes and, to neet the mai ntenance expenses of
their children and grand-children and the female children
that mght be born to themin future, and to the nmale
children born to the said fermale children". The docunent
proceeded to give further specific directions in t he
managenment of the properties. After paynent of taxes and
neeting the expenses incurred for repairs and mai ntenance of
the properties, the balance of the income should be utilised
for the "daily necessary expenses of the house ‘and food
expenses as we are doing now', and for purchasing "dresses
and other necessities for the then male and fenal e nenbers
of the tarwad" and for conducting "nerchas (cerenonies)
,such as Yasin, Mulooth, etc., charitable cerenmonies for
feedi ng the poor and such ot her necessary expenses , and out
of the balance, if any, the Mitawalli was directed to
acquire properties yielding good incone. The rest of the
recitals in the document are not relevant for the present
pur pose. .

Can it be said that, under the docunent, the -individua

shares of the beneficiaries are specified ? The docunent
does not expressly specify the shares of the beneficiaries;
nor does it do so by necessary inplication. I ndeed,’ the
i ndi vidual shares of the beneficiaries Are not -gernane to
the objects of the docurment. The Mutawalli was directed to
bear, out of the income the expenses necessary f or
mai ntaining the nenbers of the tarwad and to  conduct.  the
necessary religious cerenonies. The distribution of the

famly income and: famly expenses was left to t he
di scretion of the
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Mut awal I'i, the docunent also further contenplated that the
Mut awal I i by his prudent and efficient nmanagement woul d save
sufficient anmount s for pur chasi ng properties. The

"directions indicate beyond any reasonable doubt that no
specified share of the incone was given to any of the
benefit series, and their right was nothing nore, than to be
mai nt ai ned having regard to their reasonable requirenents
which were left to the discretion of Mutawalli. Wile it is
true that the nunber of beneficiaries would be ascertainable
at any given point of time, it is not possible , to hold, as
t he H gh Court held, that wunder the document t he
beneficiaries had equal shares in the i ncore. The
beneficiaries had no specified share in the income, but only
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had the right to be, maintained. The construction put upon
the docunment by the H gh Court cannot, therefore, be
sustained on the plain wrding of the docunent. "V,
therefore bold that under the terms of the docunment the
i ndi vidual shares of the beneficiaries are indetermnate
within the meaning of the first proviso to s. 41(1) of the

"Act . If so, wunder the said proviso, the assessee is
,Iiable to pay incone-tax, at the naxi numrate.
The alternative contention of |earned counsel ’'for the

respondent remains to be considered. The argunent is that
"under the Wakf deed the properties vest in the Al mghty
and, therefore, the Mutawalli receives the incone "only on
behalf of the Al mghty and not on behalf of any person
within the neaning of s. 41(1) of the Act, with the result
that s. 41(1) is not applicable to the assessnment in
questi on. The argunent is rather subtle, but it has no
force. There are three effective answers to this contention
Firstly, it was not raised before the Hgh Court-the only
guestion ‘argued before the High Court was whether the
beneficiaries of the trust and their individual shares of
the incone of the trust were ascertainable.
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Secondly, though under the Mahonedan Law the properties
dedi cated under a Wakf deed belong to the Almghty, it is

only in the ideal 'sense, for the Mutawalli in the nane of
the Almghty utilises the incone for the purposes and for
the benefit of the beneficiaries nmentioned therein. Under
the Mahonedan Law, the noment a Wakf is created all rights
of property pass out of the wakf and vest in the Al mghty.
"The property does not vest,inthe, Mutawalli, for he is

nerely a nmanager and not a trustee in the technical sense.
" Though Wakf property belongs to the Al nmighty, the practica
significance of that concept is explained-ill Jeuwn Dass
Sahoo v. Shah Kubeer-ood-deen (1) thus :
NS Wakf signifies t he
appropriation of a particular article in. such
a manner as subjects it to the rules of divine
property, whence the appropriator’s right in
it is extinguished, and it becones a property
of God, by the advantage of it resulting to
That is, though in an ideal sense the property yet in - the
Al mghty, the property is held for the benefit of His
creatures, that is, the beneflciaries. ’'Though at one tine
it was considered that to constitute a valid Wakf there nust
be dedication of property solely to tbe Wrship of ~ God or
for regious or charitable, purposes, the Wkf ~Validating
,Act, 1913, discarded that view and enacted by s. 3 that a
Mussal man can create a wakf for the nmai ntenance and support,
whol |'y or partially, of his famly, children or
descendants, provided the ultimte benefit is expressly or
inmpliedly reserved for the poor or for any other purpose
recogni sed by the Missalnman |law as a religious, pious or
charitable purpose of a permanent character. Section 4  of
the said Act, goes further and says that a wakf shall not be
invalid by the nere’ circunstance that tile benefit
(1) (1840)2. MI.A 390, 421.
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reserved for the poor or for religious purposes is
postponed wuntil the extinction of the famly It is,

therefore, manifest that under the Mhonedan Law, the
property vests only in the Almghty, but the Mitawalli,
acting in" Hs name, utilises the inconme for the advantage
of the beneficiaries. Therefore, the words ,,on behalf of
any person" in s. 41 of the Act , can only nean on behal f of

his creatures
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the beneficiaries and not on behalf of the A m ghty.

The third and nore effective answer to the argunent is that
s. 41(1) of the Act provides for a vicarious assessnment in
order to facilitate the levy and collection of income-tax’
from a trustee in respect of incone of the’ beneficiarios.
In express terns it equates the Mutawalli of a wakf to a
trustee. For the purpose of S. 41 the Mutawalli is treated
as a trustee and, on the analogy of a trustee, he holds the
property for the benefit of the beneficiaries. There is no
scope for inporting the Mahomedan Law of Wakf in s. 41 when
the section in express terns treats the Mtawalli as a
trustee, though he is not one in the technical sense ’under
the Mahone’ dan Law. |If the argunent of |earned counsel for
the respondent be accepted; it would make s. 41 of the Act
otiose so far as wakfs-are concerned, for in every case of
wakf the property | would be held for the Alnmighty and not
for any person. W, therefore, reject this contention and
answer the question in the affirmative.

In the result, we set aside the order of the H gh Court and
hold that ~the, ~respondent was rightly assessed by the
Income-tax  Officer at the nmaxi numrate. The appeal is
all owed with costs.

Appeal Al | owed.
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