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ACT:

Central Sales Tax Act, 1956--Sub-ss. (1) and (2) of s.
9---Read with s. 3(b)--'Appropriate State’ having jurisdic-
tion to inpose and collect Central Sales Tax on sale of
goods effected by transfer of docunents of title to goods
during their nmovenent fromone State to -another

HEADNOTE:

Section 3 of the Central Sales Tax Act, 1956 stipul ates
that a sale or purchase of goods shall be deened to take
place in the course of inter-State trade or comerce if the
sal e or purchase(a) occasions the nmovenent of goods from one
State to another, or (b) is effected by a transfer of docu-
nments of title to the goods during their novenent from one
State to another. Sub-s. (1) of s. 9 provides that the tax
payable by any dealer under this Act on sales of goods
effected by himin the course of inter-State trade or com
nmerce, whether such sales fall w thin clause (a) or clause
(b) of section 3, shall be levied by the Government of India
and the tax so levied shall be collected by that Governnent
in accordance with the provisions of sub-section (2), inthe
State | fromwhich the novenent of the goods comenced and
sub-s. (2) thereof provides that the authorities for the
time being enmpowered to assess, re-assess; collect and
enforce paynent of any tax under general sales tax |aw of
the appropriate State shall, on behalf of the Governnent of
I ndi a, assess, re-assess, collect and enforce paynment of tax,
i ncluding any , etc.

The respondent, a dealer in coal, had effected certain
transacti ons by endorsing Bilties (Railway Recei pts made out
in its nane to various parties in Utar Pradesh while the
goods relating to the Bilties were in a state of novenent
from Bihar to Utar Pradesh. The bills connected with such
Bilties had al so been prepared by the respondent which had
realised the noney fromthe purchasing parties. The Sales
Tax O ficer, Lucknow was of the view that the sale of coa
effected in this manner canme under inter-State sale and as
such was |iable under section 3(b) of the Central Sales Tax
Act, 1956. Disagreeing with the contention of the respondent
that the goods having been sold to an unregi stered dealer
the respondent too being not a registered dealer during the
particul ar year. there was no question of inposition of any
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sal es tax, the Sal es Tax
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Oficer inposed the liability under that provision which was
chal l enged by the respondent by a wit petition. The Hi gh
Court, allowing the petition, set aside the order of assess-
ment .

Di sm ssing the appeal

HELD: The Sales Tax O ficer in Utar Pradesh was not the
appropriate authority either to inpose or collect the duty
on inter-State sale. [764G

(i) Sub-s.(1) of s. 9 confers jurisdiction to make the
| evy and collect the tax on the State where the novenent of
the goods comrences, and so the determnative test for
di scovering the jurisdiction of a particular State, in an
inter-State sale, is the place where the nmovenent of the
goods commences. The words "appropriate Governnent" given in
sub-s. (2) of that section nust necessarily refer to the
State which by s. 9(1) has been conferred jurisdiction to
| evy and collect the tax. [763D E]

(ii) "It is clear froman analysis of the schene of the
Central Sales Tax Act, 1956 that it is the Central Covern-
ment which inposes tax on inter-State sale but it is col-
lected by the Governnent in accordance with the provisions
of sub-s. (2) of s.. 9 of the Act in the State. It is clear
fromsub-s. (2) of /'s. 9 that the "appropriate State" inposes
and collects the tax on behalf of the Government of India.
In order to be a sale or inter-Statetransaction the sale
must occasi on the nmovenent of goods. In the ‘instant case,
there were Railway recei pts which were endorsed in favour of
the parties in U P. It is by that endorsement that title was
transferred to the purchasers and that transaction occa-
sioned the novenent of the goods, in other ~words, caused
inter-State sales to take place, nanmely, ~the sale which
occasi ons the noverment of goods fromone State to another
fromthe State of Bihar to the State of U P. [762E-Q

(iii) The proviso to s. 9(1) can apply only if the sale
is by aregistered dealer. Here the admtted position is
that the dealer is not a registered one. It was ‘urged on
behal f of the revenue that inasmuch as s. 7 required’ every
dealer to obtain registration within the prescribed period
and in the event of not obtaining such a registration, penal
consequences ensue under s. 10, the words "registered deal-
er" as used in the proviso to s. 9 do not refer necessarily
to a deal er who has obtained registration under s. 7, but to
a deal er who shoul d have obtained such a registration. In
ot her words, counsel tried to inport the equitable naxim by
stating an argunment in the nmanner that if registra-
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tion in the facts of a particular case was conpul sory /then
such registration should be deened to have been nmade as by
law enjoined that it should have been nade. Equity, it was
said, "looks upon a thing as done which ought to have been
done". But that is not the position in a fiscal statute. The
fiscal statute with which we are concerned recogni ses regis-
tration and non-registration and inposes liabilities on
registration and consequences for non-registration. It is
not, therefore, possible to | ook upon a thing as done which
ought to have been done for which Legislature has separately
featured differently in a fiscal statute of this nature. The
Act provides machinery provisions for the inposition and
realisation of the Central Sales Tax. It nust be read in a
conmonsense poi nt of view [763E-H, 764A- B]

(iv) Sub-s. (2) of s. 6 provides that where a sale of
goods in the course of inter-State trade or conmerce has
ei t her occasioned the movenment of such goods fromone State
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to another or has been effected by a transfer of docunents
of title to such goods during their novenment fromone State
to anot her, any subsequent sale during such nmovenent effect-
ed by a transfer of docunments of title to such goods to the
CGovernment or to a registered deal er other than the govern-
ment, if the goods are of the description referred to in
sub-section (3) of section 8, shall be exenpt fromtax under
this Act. The proviso stipulates that no such subsequent
sal e shall be exenpt fromtax under this sub-section unless
the dealer effecting the sale furnishes to the prescribed
authority in the prescribed manner and within the prescribed
time, a certificate as nmentioned therein. In this case, the
subsequent sale if there be any in U P. did not occasion the
noverrent of the goods. It is therefore, not subject to
inter-State sales tax. [764D F]

JUDGVENT:

ClVI'L ~APPELLATE JURI SDICTION:. Civil Appeal No. 5(NT)
of 1975.

From the Judgnent and Order dated 15.9. 1971 of the
Al l ahabad High Court in Cvil Msc. Wit Petition No. 5324
of 1970.

Prithvi Raj, Ms. Rekha Joshi and Ashok K. Srivastava
for the Appellants.

Manoj Swarup, 'Ms. Lalita Kohli and Pranod Swarup for
t he Respondent.
The Judgrment of the Court was delivered by
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SABYASACHI  MUKHARIJI, J. The question-involved in this
appeal is whether the respondent hereinMs. Kasturi Lal Hat
Lal is liable to the State of Uttar Pradesh for paynent of
the Central Sales Tax in respect of the transactions of sale
of coal. The Sales Tax O ficer _in this case passed an order
making the respondent |liable for the paynment of /tax on
certain transactions during the period from 1st /Cctober,
1965 to 31st March, 1966 anpunting to Rs.9, 08,548.81 and tax
liability was inposed at the rate of 2% thereof anounting to
Rs. 18,170-98. The Sales Tax Oficer found that the assessee
carried on business in coal. The Sales Tax Oficer noted
that the Bilties, concerning this kind of sale of coal ~ had
been prepared in the nane of the deal er. The deal er endorsed
these Bilties (R Rs) and gave these to the diverse parties
in UP. The parties in U P. on receiving these Bilties got
the goods released. The dealer adnmitted that the Bilties
(R Rs.) having been endorsed to the parties.in UP. were
given to themat the tine, while the goods were in the state
of novenent between Bihar and U P. The bills connected 'with
Bilties (R Rs.) of this kind had al so been prepared by the
deal er and the noney had been realised by the dealer from
the purchasing parties. The Sales Tax Oficer was of the
view that the sale of coal effected in that manner  cane
under interstate sale and as such was |iable under section
3(b) of +the Central Sales Tax Act, 1956, by transfer  of
docunent when the goods were in novenent. It was the case of
the dealer that the goods had been sold to an unregistered
dealer and he too was not a registered dealer for the vyear
1965-66. Therefore, there was no question of inposition of
any Sales Tax. The Sales Tax O ficer did not agree with this
view and inposed liability for the said Rs. 18 170-98.
Challenging the said inmposition an application was noved
before the H gh Court under Article 226 of the Constitution
by the dealer. The application was all owed and the order of
assessment was set asi de.
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The High Court having considered the facts and circum
stances of this case noted that the nmain contention raised
on behal f of the assessee was that inasnuch as the novenent
of the goods had started fromthe State of Bihar, the tax if
any, payable on such sales, was assessable in Bihar and the
Sales Tax Oficer, Lucknow had no jurisdiction to make the
order of assessnent. The Hi gh Court in the light of Section
9(1) of the Central Sales Tax Act was of the view that the
"appropriate State" would be the Sales Tax Oficer in Bihar
and as such the inposition was not possible in the nmanner it
was done. The assessee succeeded before the H gh Court on
this ground. The question for determ nation is whether that
is so?
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The Hi gh Court noted that in the previous case of Karam
Chand Thapar and Bros. (Coal Sales) Ltd. v. The Sales Tax
O ficer, Mradabad and others, (Cvil Mscellaneous Wit No.
4356 of 1969) the H gh Court had taken the sane view on nore
or less identical facts on 24th of July, 1970. W were told
at the Barthat in the said matter |eave had been granted
under Article 136 of the Constitution by this Court. W
wanted to know whether the matter had been di sposed of by
this Court and if so what was the fate of the same and had
adj ourned this appeal on-this account. Neither the assessee
nor the revenue has been able to enlighten us on this point.

Under the Central Sales Tax Act, 1956 (hereinafter
called "the Act’'), Section 2(a) stipulates that the "appro-
priate State" nmeans (i) in relation to a deal er who has one
or nore places of business situate in the same State, that
State; (ii) inrelationto a dealer who has places of busi-
ness situate in different States, every such  State wth
respect to the place or places of business situate wthin
its territory. On the other hand clause (b) of section 2
defines "dealer" to nean any person who carries on (whether
regularly or otherw se) the business of buying and selling,
in the manner indicated in sub-clause (b). It is not con-
fined to a registered dealer only. Section 3 is the charging
section and is in Chapter |l dealing with the formul ati on of
principles for determ ning when a sale or purchase of ° goods
takes place in the course of interState trade or commerce or
outside a State or in the course of inport or export. Sec-
tion 3 stipulates that a sale or purchase of goods shall~ be
deened to take place in the course of inter-State trade or
conmerce if the sale or purchase--(a) occasions the novenent
of goods fromone State to another, or (b) is effected by a
transfer of documents of title to the goods during their
novermrent fromone State to another. There are two expl ana-
tions to that section and explanation 1 provides that where
goods are delivered to a carrier or other bailee for trans-
m ssion, the novenent of the goods shall, for the purposes
of clause (b), be deenmed to comence at the tine  of such
delivery and ternminate at the tinme when delivery is | taken
from such carrier or bailee. Explanation 2 enjoins that if
the novement of goods commences and terminates in the sane
State it shall not be deened to be a novenent of goods from
one State to another by reason nerely of the fact that in
the course of such novenent the goods pass through the
territory of any other State. Section 6 deals wth the
l[iability to tax on inter-State sales. Section 6(1) provides
that subject to the other provisions contained in the Act,
every dealer is liable to pay tax under the Act on all sales
effected by himin the course of inter-State trade or com
nerce during any year on and fromthe date so notified.
Sub-section (1A) of section
761
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6 provides that a dealer shall be liable to pay tax under
the Act on sale of any goods effected by himin the course
of inter-State trade or commerce notw t hstanding that no tax
woul d have been |leviable (whether on the seller or the
purchaser) under the sales tax |aw of the appropriate State
if that sale had taken place inside that State. Subsection
(2) of section 6 stipulates that notw thstanding anything
contained in sub-section (1) or sub-section (1A), where a
sale of any goods in the course of inter-State trade or
conmerce has either occasi oned the noverment of such goods
fromone State to another or has been effected by a transfer
of documents of title to such goods during their mnovenent
from one State to another, any subsequent sale during such
noverent effected by transfer of docunments of title to such
goods to the CGovernment or to a registered deal er other than
the Government, if the goods are of the description referred
to in sub-section (3) of section 8, shall be exenpt fromtax
under the Act. Sub-section (2) of section 6 provides that no
such subsequent sale shall be exenpt fromtax under that
sub-secti'on unl ess the deal er effecting the sale furnishes
to the prescribed authority in the prescribed manner and
within the prescribed tine or within such further time as
that authority may, for sufficient cause, pernt,--(a) a
certificate duly filled and signed by the registered dealer
from whom t he goods were purchased containing the prescribed
particulars in the prescribed formobtained from the pre-
scribed authority; and (b) if the subsequent sale is nade
(i) to a registered dealer, a declaration referred to in
clause (a) of sub-section (4) of section 8, or (ii) to the
CGovernment, not being a registered dealer,  a certificate
referred to in clause (b) of sub-section (4) of section 8.
Sub-section (1) and sub-section (2) of section 9 of the Act
are material for our present purpose and read as foll ows:
"9(1) The tax payabl e by any deal er under this
Act on sales of goods effected by himin the
course of inter-State trade or conmer ce
whet her such sales fail within clause (a) or
clause (b) of section 3, shall be levied by
the Government of India and the tax so /levied

shall be <collected by that ~Governnent in
accordance w th the provisions of ~subsection
(2), in the State from which the nmoverment  of

t he goods commenced,;

(2) Subject to the other provisions
of this Act and the rul es made thereunder, the
authorities for the tine being enmpowered to
assess, re-assess, collect and enforce paynent
of any tax under general sales tax |law of the
appropriate State shall, on behalf of the
Gover nnent of
762
I ndi a, assess, re-assess, collect and ‘enforce
payment of taX, including any penalty, payable
by a dealer under this Act as if the tax or
penalty payable by such a dealer under this
Act is a tax or penalty payable wunder the
general sales tax law of the State; and for
this purpose they may exercise all or any of
the powers they have under the general sales
tax law of the State; and the provisions of
such law, including provisions relating to
returns, provi si onal assessment, advance
paynment of tax, registration of the transferee
of any business, inposition of the tax liabil-
ity of a person carrying on business on the
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transferee of, or successor to, such business,
transfer of liability of any firm or Hindu
undivided fanily to pay tax in the event of
the dissolution of such firmor partition of
such famly, recovery of tax fromthird par-
ties, appeals, reviews, revisions, references,
conpoundi ng of offences and treatnent of
docunents furnished by a deal er as confiden-
tial, shall apply accordingly:

Provided that if in any State or
part thereof there is no general sales tax |aw
in force, the Central CGovernnent may, by rules
made in this behalf nmake necessary provision
for all or any of the natters specified in
this sub-section."

It is clear fromthe analysis of the schene of the Act
that the Central Government inposes tax and it is by the
Central~ Governnent the tax is inposed for inter-State sale
but it is collected by the Governnent in accordance with the
provi si ons of sub-section (2) of section 9 of the Act in the
State. It will be clear from sub-section (2) of section 9
that the "appropriate State" inposes and collects the tax on
behal f of the Governnment of India. The question is which is
the "appropriate State" in a transaction of the nature or
the type wth which we are concerned Were tax on inter-
State sale was sought to be inposed. In order to be a sale
or inter-State transaction the sale must occasion the nove-
ment of goods. Here in the instant case, it appears that
there were Railway recei pts which were endorsed in favour of
the parties in U P. It is by that endorsement that title was
transferred to the purchases and that transaction occasi oned
the novenent of the goods, in
ot her words, caused inter-State sales to take place, nanely,
the sale which occasions the nmovenent of goods from one
State to another fromthe State of Bihar to the State of
U P.

Counsel for the revenue sought to urge at one point of

time that as the railway receipts were endorsed in U P. in
favour of different
763

parties such a sale would not be an inter-State sale that
woul d have occasi oned the novement of goods. If that is the
position here which counsel for the revenue sought to urge
then a tax on such sales as an internal sale night have been
levied under the U P. Sales Tax Act. But that would not be
the case of sale on a transaction which occasions the npve-
ment. For this purpose section 9 provides for the collection
and |levy by the "appropriate Governnent". The  "appropriate
Governnment" nmeans in relation to a dealer who has one or
nore places of business situate in the sane State, that
State or in relation to a deal er who has places of © busi ness
situate in different States, every such State with respect
to the place or places of business situate within its ‘tern-
tory. It is not the position in the instant case. It —was
contended on behalf of the revenue that in the State  of
Uttar Pradesh, the concerned Sales Tax Oficer was fully
conpetent to make the assessnent. The Hi gh Court was of the
view that this argunment proceeded on an om ssion to consider
the opening words of section 2 which is the definition
clause, and which nakes the definitions given thereunder
subj ect to the context. Sub-section (1) of section 9 confers
jurisdiction to make the levy and collection of the tax on
the State where the novenent of the goods comences, and so
the determinative test for discovering the jurisdiction of a
particular State, in an inter-State sale, is the place where
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the novenent of the goods comences. The words "appropriate
CGovernment" given in sub-section (3) of that section nust
necessarily refer to the State which by section 9(1) has
been conferred jurisdiction to levy and collect the tax. The
provi sions rmust be harnonised. It was next contended that
the case of the respondent fell within the anbit of the
proviso to Section 9(1). W have.noted that the provisions
of the proviso can apply only if the sale is by a registered
dealer. Here the admitted position is that the dealer is not
a registered one. It was urged on behalf of the revenue that
i nasmuch as section 7 of the Act required every dealer to
obtain registration within the prescribed period and in the
event of not obtaining such a registration, penal conse-
guences ensue under section 10 of the Act, the words "regis-
tered dealer" as usedin the proviso to section 9 do not
refer necessarily to a dealer who has obtained registration
under section 7, but to a dealer who should have obtained
such a registration. I'n other words, counsel tried to inport
the equitable maximby stating an argunent in the manner
that if registration in the facts of a particular case was
conpul sory  then such registration should be deenmed to have
been nade as by | aw enjoined that it should have been made.
Equity, it was said the maximlong tinme ago "looks wupon a
thing as done which ought to have been done.” But that is
not the position'in a fiscal statute. The fiscal statute
wi th which we are concerned recogni sed registration and
764
non-regi stration and i nposes liabilities on registration and
consequences for non-registration: It is not, therefore,
possible to | ook upon a thing as done which ought to have
been done for which Legislature has separately featured
differently in a fiscal statute of this nature. The Act
provi des machi nery provisions for the inposition and reali-
sation of the Central Sales Tax. It nust be read in a com
nonsense point of view

It is clear here that registration of dealer is inpor-
tant because the proviso states that in the case of 'sale of
goods during their novenent fromone State to another, the
sal e subsequent to first sale in respect of the same  goods
being also a sale which fell under sub-section (2) of sec-
tion 6, the tax shall be levied and collected on-—a subse-
guent sale which had been effected by a transfer of docu-
nments of title to such goods by a registered dealer in the
State fromwhich the registered deal er obtained or as the
case mmy be could have obtained the form prescribed in
clause (a) of sub-section (4) of section 8 of the Act in
connection w th purchase of such goods. Sub-section (2) of
section 6 provides that where a sale of goods in the course
of inter-State trade or conmerce has either occasioned the
noverrent of such goods fromone State to another or has been
effected by a transfer of documents of title to such goods
during their nmovenent fromone State to another, any subse-
guent sale during such novenent effected by a transfer of
docunents of title to such goods to the Government or to a
regi stered dealer other than the governnent, if the goods
are of the description referred to in sub-section (3) of
section 8, shall be exenpt fromtax under this Act. The
proviso stipulates that no such subsequent sale shall be
exenpt from tax under this sub-section unless the dealer
effecting the sale furnishes to the prescribed authority in
the prescribed nmanner and within the prescribed tinme, a
certificate as mentioned therein. In this case, the subse-
guent sale if there be any in U P. did not occasion the
noverrent of the goods. It is therefore, not subject to
inter-State sal es tax.
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In that view of the natter we are of the opinion that
the Sales Tax Oficer in U P. was not the appropriate au-
thority either to inpose or collect the duty on inter-State
sale. The High Court was right in the viewit took. This
appeal nust therefore, be dismssed with costs.

H L C Appeal dis-
m ssed.
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