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ACT:

| ncome- Tax Act, 1922: Section 4--Right to receive extra
remuner ati on- Resol ution authorising the paynent chall enged
before Court-Resolution held Valid--Wether the right ac-
crued fromthe date of Resolution or from date of judgnent.

HEADNOTE:

The appellant-assessee was nmintaining the Mercantile
system of accounting. He was the Minagi ng Agent of a conpany
and by way of a Resolution passed on 20.7.1949 the ' conpany
had agreed to pay the appellant special additional remunera-
tion at the rate of Rs. 15,000 per annum However, a repre-
sentative suit was fried by the sharehol ders of the conpany
for perpetual injunction fromgiving such extra renmuneration
and for declaring the Resolution as illegal. Trial Court
decreed the suit. On appeal, the Hi gh Court reversed the
decree and held that the Resolution was validly passed.
Though the conpany debited the sum of Rs. 15,000 for the year
ended 31.12.1949 and in the subsequent years showed the sum
as contingent liability, the anounts were not paid to the
assessee during the relevant years. After the death of the
assessee on 16.11.1952, the anmpbunt due to himwas paid to
his heirs in 1956.

A sumof Rs.15,000 each for assessment years 1950-51
1951-52 and 1952-53 and a proportionate sum of Rs.13,125
were brought to tax by the Inconme Tax Oficer rejecting the
contention of the assessee that no anount was due‘as  extra
remuneration in the several years and that no income had
accrued during the said years. On appeal, the Appellate
Assi stant Comm ssi oner confirned the assessment. The asses-
see preferred an appeal to the Tribunal. Setting aside the
assessnents, the Tribunal held that no incone had accrued to
the assessee during the said years and that the anount
accrued to the assessee only in Novenmber 1955 when the High
Court pronounced the judgnent uphol ding the Resolution, and
not earlier.

At the instance of Revenue, the Tribunal referred the
guestion as regards the date of accrual, to the Hi gh Court.
The High Court answered the reference in favour of Revence
and
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agai nst the assessee.

Aggri eved by the judgment, the assessee preferred the
present appeal contending inter alia that untill the High
Court rendered the judgnent hol ding that the Resolution was
validly passed, the conmpany could not make any paynent to
the assessee nor could the assessee claimpaynent of any
extra renuneration fromconpany and, in such a case, the
entire anount becane payable only on the date of judgnent
and could therefore, be properly brought to tax only in the
year of the judgnent.

Di sm ssing the appeal, this Court

HELD: 1.1. The date of accrual is the date on which the
right to receive the inconme has been acquired by the asses-
see. [545(G

1.2. In view of the Resolution passed in the annua
general meeting of the conpany, income of Rs.15,000 accrued
to the assessee in each year. This income was actually
earned by hi mduring the rel evant previous years. The right
to receive the extra remuneration flowed from the Resol u-
tion. The “income accrued or arose at the end of each ac-
counting —year-irrespective of the fact whether the anount
was actually paid by the conpany to the assessee or not.
Though the payment was deferred on account of the pending
l[itigation, it cannot be said that accrual of income was
post poned sinply because a suit was filed by the sharehol d-
ers challenging the validity of the Resol ution passed by the
conpany. [ 545D F]

E.D. Sassoon & Co. Ltd. v. C I.T., [1954]  26lTR 27and
CIl.T. v. KRMT.T. Thiagaraja Chetty, [1953] 24 ITR 525,
relied on.

2. In the instant case. the right to receive extra
remunerati on cannot be said to have arisen on the date of
the judgnment of the High Court. The right to receive the
extra renuneration arose only on the “Resolution 'of the
conpany. In view of the Resolution, such ambunt had becomne
payable to the assessee by the conpany at the end  of the
accounting year. Wat was deferred on account of the pending
litigation was not the accrual of the right but the date of
paynment. Since the suit was pending during the first year
the conpany had nade the debit entry in the —accounts. For
the subsequent years al so, the anpbunt had been shown in the
profit and |oss account as contingent liability in view of
the pending litigation. There was not dispute between the
conpany and the assessee regardi ng the paynent of such extra
remunerati on.
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Since the Resolution created the right in favour of the
assessee to receive the extra remuneration at (the agreed
rate, the assessee acquired the right to receive that incone
by virtue of the Resolution and not by virtue of the /judg-
ment which held the Resolution to be valid. [546A-D]

C.1.T. v. Babulal Narottandas, [1976] 105 | TR 721, approved.

C.L T. v. Hindusthan H & L Devel opnent Trust Ltd.  Cal-
cutta, [1977] 108 I TR 380, distinguished.
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