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Thi s appeal by special | eave has been preferred agai nst the judgnment
and order of the H gh Court of Judicature at Bombay dated Septemnber 18,
2003 in Wit Petition No.2199 of 2003. The High Court by its inmpugned
j udgrment and order ‘di smssed the wit petition preferred by the appellant
hol ding that the issues raised by the appellant in the wit petition were not
justiciable in wit jurisdiction.

The appel | ant ~has appeared before us in person and argued his appeal
He clainms to be a sharehol der of the Devel opnent Credit Bank Ltd.

Respondent No.6 herein. —In sumand substance, the grievance of the
appellant in the wit petition was that the Reserve Bank of |ndia being the
statutory and regulatory authority, illegally approved the proposal of the

Respondent No. 6 Devel opnent Credit Bank Ltd. for witing off of debts,
amounting to Rs.120 crores, of the Bank wi thout follow ng the proper
procedures prescribed under the provisions of Sections 13 and 14 of the
Securitisation Act, 2002 and Sections 19 and 31A of 'the Recovery of Debts
Due to Banks Act, 1993.

To appreciate the grievance of the appellant it is necessary to notice
the background in which the controversy arises.

On February 19, 2003, Respondent No.6 Bank nade a request to the
Reserve Bank of India to grant pernission and allowthe Bank to wite off
fromits financial records, debts that had turned non-perform ng assets over
the years anounting to Rs.120 crores. It was stated in the |etter of request,
that to institute better bal ance sheet managenent and a tighter control
environnent, the Board of Directors and the principal sharehol ders of the
Bank in France had approved the bank’s strategy to wite off these debts,
subj ect to approval of the Reserve Bank of India. The Bank had taken
necessary steps to recover the dues and will continue to take follow up
action, but there appeared no prospect of early recoveries fromsonme of these
accounts. The Bank did not expect to generate enough profits to absorb the
wite off and, therefore, sought permission to allow the wite off fromthe
amount |lying as General Reserve in the books of the bank-as on March 31
2003, and not fromthe operating incone for the year. It was assured that the
Bank was estinated to show capital adequacy well above the m ni mum
l[imts as prescribed by the Reserve Bank of India even after the anmount is
transferred for wite off. The Bank brought to the notice of the Reserve
Bank of India that it had inducted fresh equity capital of Rs.21 crores. The
Bank was al so actively considering raising subordinated debt anpunting to
Rs. 75 crores to further augnent its capital base during the year. It also
referred to various other steps being taken to increase its capital base. The
letter also refers to the recommendati ons of M's. Mekinsey & Co. and the
deci sion of the Board of the Bank to act on its recomendations. |In the
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above background, the Bank sought approval of the Reserve Bank of India
to wite off an anpbunt of Rs.120 crores fromits General Reserve,
consequent upon witing off debts to the tune of Rs.120 crores.

The Reserve Bank of India by its conmunication of March 3, 2003
responded to the request of the Respondent No.6 Bank and advi sed t he Bank
that it may utilize Rs.120 crores fromthe "Revenue & O her Reserves" to
wite off the debts that have turned NPAs. The drawal should be "bel ow the
line" after arriving at the net profit/loss for the year ended March 31, 2003
on the basis of accepted accounting policies duly approved by the banks
Auditors. The above adjustnent should be prom nently disclosed in the
Notes to Accounts.

After grant of approval by the Reserve Bank of India, the Annua
General Meeting of the Conpany was held on Septenber 30, 2003 and the
wite off of the bad debts was approved by the sharehol ders of the
Respondent No. 6 Bank.

In the counter affidavit filed on behalf of the Reserve Bank of India
before this Court, it has been stated that the Board of Directors of the
Respondent No.6 Bank and its principal sharehol ders approved the proposa
to wite off these debts by appropriating the reserves subject to receiving
approval fromthe Reserve Bank of India. Referring to Section 17(1) of the
Banki ng Regul ation Act, 1949, it was explained that every banki ng conpany
incorporated in India nmust create the reserve fund and shall out of the
bal ance of profit of ‘each year as disclosed in the profit and | oss account
prepared under Section 29 of the Act, and before any dividend is declared,
transfer to the reserve fund a sum-equival ent to not |ess than 20% of such
profit. The said |limt was raised to 25%in Decenmber 1974. In terns of
Section 17(2), a banking conpany can appropriate suns fromthe reserve
fund or the share prem um account, and the same mnust be reported to the
Reserve Bank of India within 21 days explaining the circunstances relating
to such appropriation. This inplies that appropriation of the statutory
reserve fund does not require the Reserve Bank’s prior approval though
there is a statutory obligation on banks to report appropriation to the Reserve
Bank of India. The appropriation of other reserves does not cast any
obligation on banking conpanies to report to the Reserve Bank. However,
as a matter of practice, the banking conpani es are approaching the Reserve
Bank for perm ssion before appropriating their reserves for witing off the
bad debts. The Reserve Bank considers the financial position of the
appl i cant banki ng conpany before granting perm ssion to utilize the reserves
for the purpose.

Dealing with the facts of this case, it was averred that the Respondent
No. 6 Bank had earned a net profit of Rs.34.05 crores during the financia
year 2001- 02 and transferred Rs.8.55 crores to statutory reserve and Rs. 0. 30
crore to investnent fluctuation reserve. The gross and net NPAs of
Respondent No. 6 Bank were Rs.215.45 crores and Rs. 149. 33 crores
respectively as on March 31, 2002. The Capital to Ri sk-wei ghted Assets
Ratio (CRAR) was at 11.49% as on March 31, 2002. Even after the anount
was transferred fromthe reserves for wite off as-on March 31, 2003, the
CRAR stood at 10.08% which was above the mi ni num prescribed CRAR
of 9% During the year 2002-03, an anount of Rs.21 crores has been
i nduced as fresh equity capital by the principal shareholders of the banking
conpany. After taking into consideration the above facts and the need for
cl eansi ng the bal ance sheet of the Respondent No.6 Bank, the Reserve Bank
has allowed it to utilize Rs.120 crores fromthe revenue and other reserves to
wite off debts that have turned NPAs, vide |etter DBOD
No. PSBS. 1036/ 16. 01. 132/ 2002-03 dated March 3, 2003.

It was further explained that the wite off is an internal accounting
procedure to clean up the bal ance sheet of the Bank. Such wite off is
resorted to even in cases where the Bank has not exhausted all the avenues

for recovery of dues. Such wite off does not affect the right of the Bank to
proceed agai nst the borrowers to collect the dues. The |egal proceedings
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initiated by the Bank to recover the | oans or to enforce the security against
the borrowers may continue. The wite off does not bar the Bank from
followi ng up recoveries. Further recoveries, if any, in these accounts are
credited to the income account, in turn inproving the net worth of the Bank
Replying to the Petitioner’s allegation that the Reserve Bank had failed to
exercise its statutory powers and authority of |aw against the Bank under the
various provisions of the Banking Regulation Act, 1949 to restrain it from
taking any steps or acting in furtherance to wite off the secured debts of the
sum of Rs. 120 crores, which is detrinmental to the interests of the Bank, its
depositors, investors and shares holders, it was subnmitted that the banking
conpani es do not need Reserve Bank’'s permission to wite off bad debts.

As nentioned earlier, the banking conpanies are also not under statutory
obligation to seek the Bank’s approval for appropriation of suns fromtheir
reserves. However, as a matter or practice, the banki ng conpani es do

approach the Reserve Bank for pernission, before utilizing their reserves,

for witing off the bad debts and the Reserve Bank grants approval, if it is in
order, on considering their financial position and other related factors as

st at ed -above.

Inits counter affidavit filed before this Court the Respondent No. 6

Bank stated that the dues from various debtors had necessarily to be shown
as non-perform ng assets (NPAs) as per the guidelines issued by the Reserve
Bank of India. The Reserve Bank of India nmonitors the NPAs strictly and
during the periodical inspections, goes into the matter of NPAs in detail
The Reserve Bank of India had issued a circular letter dated July 28, 1995,
and has been issuing circulars/ directions/ guidelines fromtine to tine
prescribing the manner in which NPAs could be categorized and where and
how amounts should be witten off. ~Conpliance of these guidelines is
rigorously nonitored by the Reserve Bank of India at the tinme of periodic

i nspections. The |ast such detailed periodic inspection by the Reserve Bank
of India in the case of Respondent No.6 Bank was conducted sonetinme in

Sept enber, 2003 when all these and other natters were gone into by the
Reserve Bank of India.

It is further stated that Respondent No.6 Bank was negotiating with

several reputed foreign investors, including International Financia

Cor porati on, Washington (IFC), for a mmjor infusion of capital into Bank
The foreign investors including I'FC, Washington indicated to the

Respondent No. 6 Bank that they would very much like to see the Bank’'s

bal ance sheet cleaned up by witing off the NPAs and especially so because
the Respondent No.6 Bank had accumul ated huge reserves which had been

built up out of the profits earned by the Bank since 1995. The wite off of
the anmpbunts of NPAs against the reserves of the Bank was therefore a book
entry with the object of cleaning up the bal ance sheet and wi thout any
prejudice to the Bank's right to continue with the proceedings to recover the
amounts fromthe debtors in question

It was reiterated that the nmere wite off of a debt by the Bank did not

require the prior perm ssion or subsequent approval of the RBI. However, if

bad debt is to be witten off against the reserves, it /is necessary for 'the Bank
to intimate the RBI. The nornal practice being, however, to apply to RB

for approval, the Respondent No.6 Bank had approached the RBI by its

letter dated February 19, 2003. Thereafter, the Reserve Bank of India, by its
letter dated March 3, 2003 granted approval for the wite off of the bad debts
agai nst the reserves of the Bank. It is also inportant to notethat the audited
profit and | oss account and the bal ance sheet of the Bank were approved at

the Annual General Meeting held on Septenber 30, 2003 by an

overwhel ming majority of the sharehol ders, by show of hands and the

appel |l ant was present in the said nmeeting. It was, therefore, submitted that
the wite off of the bad debts has al so the approval of the sharehol ders of the
Bank, and the same gives a true and fair view of financial position of the

Bank. Such wite off is also pre-eminently in the interest of the Bank and al
its sharehol ders.

The Bank has, further, explained that alnpost 80% of the NPAs/ bad
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debts relate to the | oans advanced to 15 parties. The particul ars about these
15 parties and the steps taken by the Bank to recover the anmpbunts due, have
been set out in the counter affidavit which was filed in conpliance of the
order of this Court dated July 5, 2004.

It will thus appear fromthe facts noticed above that the witing off of

NPAs i s an exercise undertaken to clean the bal ance sheet, and is an interna
accounting procedure. It does not require the pernission of the Reserve

Bank of India but as expl ained by the Reserve Bank of India, banks usually
make such a request as a matter of practice and perm ssions are granted by

the Reserve Bank after considering all relevant aspects of the matter. |In the
case where a banki ng conpany appropriates sunms fromthe reserve fund or

the share prem um account, it is required to report to the Reserve Bank of
India within 21 days explaining the circunstances relating to such

appropri ation.

In the instant case al so since the Respondent No.6 Bank proposes to
appropriate the sunms fromtheir reserves, it sought by way of abundant

caution the approval of the Reserve Bank of India. There is, therefore, no
justification for the grievance that in granting approval to the bank to wite
off its non-perform ng assests to the tune of Rs.120 crores, the Reserve Bank
of India commtted breach of any statutory provision or acted illegally or
arbitrarily in the matter. ~There is not even an allegation that the Reserve
Bank of India acted on extraneous consideration, or that its action was nal a-
fide.

The appell ant submitted before us that witing off of Rs.120 crores

woul d cause a great loss to the Bank, because the sum of Rs. 120 cores

woul d be lost to the bank. He submitted that it is not as if the | oans cannot
be recovered. In nost cases, securities are provided before |oans are
advanced. There are guarantors agai nst whom the Bank can proceed. In

these circunstances, there was no justification for the Bank to wite off these
debt s.

The submi ssion proceeds on the assunption that the bad debts witten

of f cannot be recovered. In fact andin lawit is not so. Despite witing off
the debt is still recoverable by the Bank. The affidavit filed by the Bank al so
di scl oses the steps which are being taken to realize the dues fromthe debtor.
Sone ampunts have been recovered over the years though the figure does

not appear very inpressive. Even so, steps are being 'taken to recover the
dues whenever possible and Respondent No.6 Bank has furnished particul ars

of the various proceedi ngs pending for recovery of such debts. The wite off
is only an internal accounting procedure to clean up the bal ance sheet, and it
does not affect the right of the creditor to proceed against the borrower to
realize his dues. Moreover, it does give sone benefit to the Bank under the

I ncome Tax Laws because after wite off tax .is payable only on the anount
recovered as and when recovery is made. I n_the guidelines issued by the
Reserve Bank of India, it is observed

"Witing \0260ff of NPAs \026 In terns of section 43D of the

I ncome- tax Act, 1961, income by way of interest in

relation to such categories of bad and doubtful debts as

may be prescribed having regard to the guidelines issued

by the RBI in relation to such debts, shall be chargeabl e

to tax in the previous year in which it is credited to the

bank’s profit and | oss account or received, whichever is

earlier.
This stipulation is not applicable to provisioning required
to be nmade as indicated above. |In other words, anmounts

set aside for naking provision for NPAs as above are not
eligible for tax deducti ons.

Therefore, the banks should either nake full provision as
per the guidelines or wite-off such advances and claim
such tax benefits as are applicable, by evolving
appropriate nethodology in consultation with their
auditors/ tax consultants. Recoveries nade in such
accounts should be offered for tax purposes as per the
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rul es".

The appel |l ant subnitted before us that the Reserve Bank of |ndia had

failed to exercise the statutory powers vested in it and therefore, it failed to
performa | egal duty cast upon it by law. The appellant was, therefore,
entitled to invoke the wit jurisdiction of the Hi gh Court for issuance of Wit
of Mandamus to the Reserve Bank of India to act in accordance with its

statutory obligations. In this connection, reference has been nade to

Sections 21, 22(4), 27, 30, 35, 35A, 36, 36AA, and 45 of the Banking

Regul ation Act, 1949.

Section 21 of the Banking Regul ati on Act enpowers the Reserve

Bank to deternmine the policy in relation to advances to be foll owed by

banki ng conpani es general ly; or by any banking conpany in particular. The
policy, if so, determ ned by the Reserve Bank of India in public interest or in
the interest of depositors or banking policy, must be followed by all banking
conpanies. In theinstant case there is no material whatsoever to

denponstrate that the Reserve Bank of India has failed to exercise its powers
under Section 21 of the aforesaid Act, nor is there anything to prove that the
Respondent No. 6 Bank herein has not followed any policy so determ ned by

the Reserve Bank of India.

Section 22 (4) of the aforesaid Act enpowers the Reserve Bank of

India to cancel a licence granted to a banki ng conmpany in the circunstances
nmentioned therein., We-fail to understand how the said provision is at al

rel evant since it is not the case of the appellant that the |icence granted to the
Respondent No. 6 Bank shoul d be cancel I'ed.

Section 27 casts an obligation on every banking conpany to submt to

the Reserve Bank a return in the prescribed formand manner showing its

assets and liabilities in accordance with the aforesaid provision. The

Reserve Bank is al so authorized at any tine to direct a banking conpany to
furnish it such statenents and information relating to the business or affairs

of the banking conpany as it may consi der necessary or expedient to obtain

for the purposes of the Act. Wefail to understand how Section 27 is at al
relevant in the instant case because it is not the case of the appellant, nor has
any material being placed on record to show, that there has been breach of
Section 27 of the aforesaid Act.

Similarly, Section 30 which deals with-audit of the bal ance sheet and

profit and | oss account of a banking conpany by a qualified auditor is not at

all relevant. Sub\026Section (1B) of Section 30 enpowers the Reserve Bank to
order a special audit. |In the instant case we are not concerned at all with the
appoi nt nent of auditors.

Section 35 relates to inspection of banking conpanies. It enmpowers
the Reserve Bank to cause an inspection to be nmade by one or nore /of its
of ficers of any banking company and its books and accounts.

Section 36 enunerates the other powers and functions of the Reserve

Bank. Simlarly Section 36AA enmpowers the Reserve Bank to renpve from

of fice any Chairman, Director, Chief Executive Oficer or other officer or
enpl oyee of the banking conpany, subject to the conditions [aid down in
that provision.

Section 45 confers power on the Reserve Bank to apply to the Centra

CGovernment for suspension of business by a banking conmpany and to

prepare scheme of reconstitution or amal ganation. W fail to appreciate

how any of these provisions is relevant to the issue that arises in the instant

appeal. No doubt, the Reserve Bank has been vested with wi de powers to
control and regulate the functioning of banks. |[|f need be, those powers may
be exercised by the Reserve Bank. |n the instant case, we are only

concerned with the witing off of non-perform ng assets. Nothing has been
produced on record to satisfy us that the Reserve Bank has acted in breach of
its legal obligations in the matter of granting perm ssion to the Respondent
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No. 6 Bank to wite off the debts that have become non-perform ng assets.

The appel | ant nade a general subnission that there was no

justification for witing off the bad debts amounting to Rs. 120 crores.
Respondent No. 6 Bank shoul d have taken all necessary steps to recover the
debts and to enforce its rights under Sections 13 and 14 of the Securitisation
Act, 2002 and Sections 19 and 31A of the Recovery of Debts Due to Bank

Act, 1993. The Bank can proceed against the original security and the

secured assets of the borrowers and recover its dues. Witing off bad debts
was detrinental to the interest of a banking conpany.

It is no doubt true that anpunts advance by banks nust be recovered.

Such debts should not be permtted to becone non-perform ng assets.

However, one cannot |ose sight of the realities of the situation. Having
regard to the nature of “banking business, it is possible that the Bank may
conmit an error of judgnent in advancing funds to a particular party or
industry. It may be that on account of other factors beyond its control, or
even beyond the control of the borrowers, it may becone difficult, or even

i npossi ble to recover the | oan advanced in accordance with the schedul e of

re-paynent, or to recover the loan at all. These are risks inherent in the
banki ng busi ness, though a w se banker with foresight and anticipation may
reduce such risks to the mnimmlevel. One cannot however, junp to the

concl usion that only because sone of the debts have become bad, there is

| ack of proper managenent of the Bank, or that the conduct of the Bank is

di shonest or mala-fide. In a given case, there may be evidence of such m s-
nmanagenent or di shonest conduct, but in-the absence of any such accusation
one cannot draw an adverse inference against the Bank. In the instant case,
t hough some of the debts have to be witten off, with little chance of
substantial recovery, we cannot lose sight of the fact that the Bank has
gener ated consi derabl e operating profits and has built up a substantia
general reserve over the years, against which the debts witten off have been
adj ust ed.

We, therefore, find no nerit in this appeal. The sanme is accordingly
di sm ssed but without any order as to costs.

\ 005\ 005\ 005\ 005\ 005

\ 005\ 005\ 005\ 005. . J
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\ 005\ 005\ 005\ 005\ 005
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The issues involved in this case are the same as in the connected civi
appeal which we have di smissed by our judgnent and order today. |In this
case as well the petitioner prayed for quashing or setting aside the
perm ssion granted by the Reserve Bank of India to the Respondent Bank to
wite off the non-perform ng assets. The petitioner had filed a wit petition
before the H gh Court of Judicature at Bonbay being Wit Petition No.2615
of 2004. By our order dated July 25, 2005, the case was transferred to this
Court so as to be heard and di sposed of with the connected civil appeal
This case is also dism ssed but without any order as to costs.




