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ACT:

Practice and procedure-Findings of fact by H gh Court-
Supreme Court’s interference, when called for.

Essential Comodities Act, 1955 s. 6-A Validity of
confiscation proceedings by District Revenue O ficer

HEADNOTE:

The respondent-rice-mllers obt ai ned ~permts under
clause (3) of the Southern States (Regul ati on of Export of
Rice) Order, 1964, for exporting "broken rice" from Andhra
Pradesh to Kerala but were intercepted for allegedly
transporting "whole rice" for. "broken rice". The rice was
sei zed, and sanpl es analysed in the presence of the District
Revenue Oficer who ordered confiscation of the estinmated
quantity of the "whole rice". On appeal, the District Judge
remanded the matter for giving fuller opportunity to the
respondents for objecting to the sanmple analysis which was
to be carried out afresh in their presence. The State’'s
revision application against the remand order dism ssed by
the Hgh Court, The Revenue Oficer then ordered a rel ease
of 12% and the confiscation of the renaining quantity
seized, as no sanple fromthe bags contained a  m ninmm
percentage of 60% of "broken" grains satisfying the test
laid down in the Hand-book on G ading Foodgrains. and
O |l seed. The District & Sessions Judge partially allowed the
respondents’ appals. Both sides filed revision applications.
The High Court decided in favour of the respondent; hol ding
that "broken rice" included "whole rice".

Al'l owi ng the appeals, the Court,

N

HELD: (1) Odinarily, this Court does not interfere
with findings of fact. But, where the errors of logic as
well as |aw appear to be gross and to have occasioned a
m scarri age of justice, the court is constrained to
interfere. [609-D

(2) The Revenue Oficer’s order releasing the seized
rice to the extent of about 12% having becone final, it
should not be interfered with except to the extent that the
| earned Sessions Judge added 2% nore for foreign natter
thereby releasing slightly nore in favour of the respondent.
[ 610- D]
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JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal Nos.
100- 146 of 1976.

Appeal s by Special Leave fromthe Judgnent and Order
dated 29-8-75 of the Andhra Pradesh High Court in Crl. Rev.
Cases Nos. 256-302/75 and 437-483/75 respectively.

Niren De, Attorney General for India (In Cl. A 100,
101 and 112 of 1976) P. Ram Reddy (Crl. A 102-111 and 113-
145/ 76); P. P. Rao and R._K Deshpande for the appellants in
all the appeals.

Sachin Chaudhary (In Cl. A 100/76); S. V. Gupte (In
Crl. A 101/76) T. Ramam B. Parthasarthi for Respondents in
Crls. A Nos. 101-105, 107-118 120-139 and 141- 146/ 76.

The Judgnent of the Court was delivered by
609

BEG /J. These appeals, by Special Leave, raise an
apparently sinple question which appears to be essentially
one of fact. But, as the real question to be answered was
not correctly posed before itself by the H gh Court of
Andhra Pradesh, it misdirected itself as to what was to be
really decided by it and also how it " should be decided
according to rules of ordinary logic as well as |aw
Odinarily, this Court does not interfere with findings of
fact. But, where the errors of logic as- well as |aw,
di scussed bel ow, appear to us to be gross and to have
occasioned a mscarriage of justice, we are constrained to
interfere.

The crucial question to be decided may  he put as
follows: What did the respondents understand when they
obtained permits for the despatch of "broken rice (raw,
boil ed)" shown in their export permts?

If the respondents understood what their permts neant,
they could not, under the guise of these permts, transport
any other kind of rice. It was their duty to abide by the
terns of their permts, and to show, when proceeded agai nst,
that they did so.

Each pernmit shows: quantity permitted to be sent; the
duration of the validity of the permt; the name of the
consi gnor; the nanme of the station fromwhich rice was to be
despat ched; the neans of despatch (shown as "by rail only");
the nanme and address of the consignee (shown as "self"); the
State to which the consignnent was to be booked (shown as
Kerala State), purpose of the consignnent  (shown as trade
account). The permt was described as an "export permt".
The details nentioned above were given in a schedule, the
permt was addressed "to the MIller", and its operative part
sai d:

"I'n exercise of the powers conferred under clause

3 of the Southern States (Regulation of Export of

Rice). Order, 1964 read with GO Ms. No. 2495 F & A Dt.

17-10-1964 the Collector hereby permts the transport

of rice products nmentioned in the Schedule subject to

the conditions specified bel ow'
The specified conditions, in addition to those nentioned in
the details given above were:
"1. This permt is not transferable.

2. It is liable for cancellation at any tinme by
the issuing authority for the reasons to be
recorded in witing.

3. It is wvalid only for the period nmentioned in
the pernit and the consi gnment nust be booked
from the despatching station before the
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expiry of such peri od.

4. Any permt that is taken out but not utilised
should be returned immediately to issuing
aut hority.

5. The stuff should be got checked by the
Assistant Grain Purchasing Oficer assisted
by the Food I nspector concerned while |oading
into the wagon and a certificate should be

610
got recorded on the permt itself that the
stuff loaded is broken rice and not whole
rice and the quantity | oaded.

6. In respect of self permts the pernt hol der
shoul d furnish to the Col | ect or, West
Codavari, Eluru (A-P.) and the District

Supply O ficer, Tedepal | i gudam and t he
Col I'ector-of the inmporting District wthin
one month fromthe date of issue of the
perm't the particulars of the Station to
which the consignnent is booked nanes and
addresses of the buyers".

The all egation against the respondents was that they
had broken the conditions of their permts inasmuch as their
consi gnnents, which had been sei zed, whi | st bei ng
transported in railway wagons from Andhra Pradesh to Keral a,
consisted of rice instead of "broken rice". After the issue
of show cause notices and the replies filed by the
respondents, a nunber of wit petitions was filed on a
nunber of grounds in. the H gh Court of Andhra Pradesh
guestioning the wvalidity of —confiscation proceedi ngs under
Section 6A of the Essential Commodities Act , 1955
(hereinafter referred to as "the Act’). These wit petitions
were di smssed on 25th Cctober, 1971

After the dismissal of the Wit Petitions nmentioned
above, the Revenue Oficer passed orders, on 18th Novenber,
1971, confiscating only what " was estinmated as the quantity
of "whole rice", according to the standards applied in
drawi ng up an anal ysis report fromsanples which the Revenue
of ficer accepted as correct. The respondents then appeal ed
to the District and Sessions Judge. who, on- 16th February
1972, set aside the orders of the Revenue officer and
directed him to decide again the question involved in the
cases in accordance with law, after giving full opportunity
to the respondents to object to the anal ysis which was to be
carried out afresh in their presence. The District Judge did
not consider the report of the Assistant Marketing officer
of Chitur, after an analysis carried out in the presence of
the District Revenue officer, to be a sufficient conpliance
with the requirenent to give due opportunity to the
respondents to show what the consi gnnents contai ned.

It may be nmentioned here that the reports upon which
proceedi ngs were comenced in respect of a very large
quantity of rice had been filed by the Inspector of Police
of the Vigilance Section of the Civil Supplies’ Departnent.
It was clearly nentioned in these reports that the rice
which was seized by the police in the course of its transit
in a nunber of wagons of a goods train proceeding from
Andhra Pradesh to Calicut in Kerala State was not "broken
rice". The respondents are regular MIlers whose business it
isto knowthe varieties and the nonmenchature of various
types and qualities of rice. They could not, therefore, be
i gnorant of what was the case against them Mboreover, when
the cases were actually remanded to the Revenue officer with
specific directions to give the respondent s fuller
opportunity to show cause and nmeet the cases against them
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there coul d be no possible excuse for the respondents not to
put in evidence of their side of the case if they had a case
to put up in defence.

611

The Revision Applications by the State against the
orders of District and Sessions’ Judge were di sm ssed by the
Hi gh Court on 29th March, 1973. During the pendency of the
revision applications in the High Court. notices of auction
of boiled rice were issued under the orders of the High
Court. The rice was sold as ordinary "boiled rice". It is
al  eged on behalf of the State, that the price for which the
boiled rice. seized fromthe Railway wagons, was sold on 5th
Cct ober, 1972. was about. " Rs. 30 Ilakhs. This price, it was
submitted, could only be fetched by "whole rice".

We are, however, nmore concerned with what took place
after the Hi gh Court had upheld the order of the District &
Sessions’ Judge remanding the ~case for full hearing and
adduction of evidence by both sides.

In hi's final order of 4th Decenber, 1973, after the
remand, the District Revenue O ficer gave the whole history
of the case and poi nted out the opportunities the
respondents had been given for substantiating their case if
they had one worth consideration.

The District Judge had remanded the case principally
because the first report of the analyst, issued by the
Assistant Director of Marketing, Chitur, had been nade
without an analysis carried out in the presence of the
respondents although' it was made in~ the presence of the
District Revenue Oificer. The District Judge had held that
the Asstt. Director of  Marketing should have hinsel f given
evi dence before his report could be treated as evidence.

After the case had been renmanded, there was " a fresh
analysis with fresh sanples taken under the orders of the
Hi gh Court. And, this second analysis took place in the
presence of the respondents. The Assistant Director of
Marketing, who nade the analysis, was produced in evidence.
The respondent had full opportunity of cross-examning him
and also of giving their own versions. But, they contented
thensel ves with sonme cross-exanmination of the Assistant
Director of Marketing in the course —of which it was not
suggested to the Assistant Director that the test of "broken
rice" was itself incorrect. On the other hand, in answer to
one of the questions in cross-exam nation, the Assistant
Director of Marketing replied:

"I agree that any grain which is less than3/4th
of the whole grain is a broken. According to Seria
Grading Rules. 1966, rice includes brokens, but it is
classified separatel y".

This neant that the respondents knew, and,  therefore,
suggested that the test applied by the Asstt. Director
Marketing that any grain less than 3/4th of the whole |ength
was to be deemed as "broken", was correct. The  cross-
exam nation was directed towards showing that, accepting
this test, known to both sides, the consignnment was  of
"broken rice".

612

It is true that the Assistant Director, in his
evi dence, admtted that he had not actually neasured a whol e
grain. He said that he had adopted the nmethod of
differentiation by |ooking at the grains with the naked eye
and by picking themup with his hand using his own fingers.
He also admitted that, in ten out of the 50 sanples he had
anal ysed, the per cent age of brokens in the analysis
conducted in 1973 was |ess than that of 1971 from2 to 10%
but in others it was greater. The Revenue Oficer, after a
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careful consideration of all the facts of the case and the
whol e background, including the test laid down in the Hand-
book on G ading Foodgrains and Ol seeds, had reached the
conclusion that the whole of the quantity seized was |iable
to be confiscated because no sanple taken from the bags
contained a mninum percentage of 60% of "broken" grains
satisfying the test adopted, that is to say, grain |ess than
75% of its nornal |ength would be deened to be broken. The
Revenue officer treated the opinion of the Assistant
Director as that of an expert which ought to be accepted.

The District and Sessions’ Judge, in appeals fromthe
orders of the Revenue officer, reconsidered the whol e case
at considerable length and all owed the appeals partially by
hol di ng that percentage which could be fairly classified as
broken had to be deducted after an addition to it of 2% as
al | owabl e "foreign matter'. The Sessi ons’ Judge’ s
interpretation of the remand order, as affirmed in revision
by the ~Hgh Court, was that the Revenue O ficer could only
determ ne the quantities of "broken" rice and whole rice to
deci de what -~ proportion was and not whet her the whol e of the
seized rice was liable to confiscation as not covered by the
permits. It appears that there had been an order by the
Revenue O ficer releasing 12% of the total rice as
equi val ent of "broken rice" which had not been set aside and
had becone fi nal

On the question whether the respondents could be said
to have a nmens rea the | earned Sessions’ Judge observed:

"I am not prepared to accept the contention that
they are under a nistaken inpression that whole rice,
when boiled could becone boiled brokens. | do not also
admt that they are not having any nens-rea. | am of
the opinion that they had certainly managed with the
of ficers, and attenpted to transport whole rice
(boil ed) under the quise of br okens (boi | ed).
Therefore, it cannot be said that they have no mens rea
inthis case when they attenpted to transport whole
rice as brokens. It is a fact that huge quantities of
rice are involved and the noney involved is al so huge.
But the crine that these appellants attenpted to
prepetrate can also be considered as huge (Grave) in
consonance with the quantity of rice they attenpted to
transport. Therefore, | am of the opinion, that these
appel l ants do not deserve synpathy and it does not
require any nore alteration of the Ilower  Court’s
orders, than the one | have already indicated above".

Hence, with the abovenentioned notification of the orders of
the Revenue O ficer by adding 2% for "foreign matter"” to the
anmount

613

rel eased as equivalent of "broken rice", the respondents’
appeal s were dismssed by the Sessions’ Judge -on 20th
Novenber, 1974.

Both sides filed revision applications. The H gh Court
had before it two sets of Revision applications. One  of
these was by the State of Andhra Pradesh agai nst that part
of the order of the |earned Sessions’ Judge by which he held
that the Revenue Oficer had no jurisdiction, after the
remand order, to order confiscation of the whole quantity of
rice. The State clainmed the price of the whole of the seized
consi gnnent. The other set of revision applications before
the High Court was of the respondent mllers against the
affirmati ons of the orders of the Revenue Oficer. The
respondents subnmtted that no part of the consignnent was
liable to be confiscated as it was not proved that it was
not broken rice. They, therefore, urged that they shoul d get
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the price of the whole quantity sold.

The High Court also went into the history of the case.
It held that the object of the remand order "was to take
samples of the stocks for the purpose of analysis in the
presence of the rice mllers and after the analysis and
report of the Assistant Director, Marketing, Chitur, to give
an opportunity to the rice mllers to cross-exanmne himwth
regard to it". It held:

"There is nothing in the remand order from which
it can be said that the |learned Sessions’ Judge
intended the entire matter to be reopened including
that of the released stocks wth regard to which
according to the learned Sessions’ Judge, the matter
had becone final because of the viewtaken by himin
the appeals preferred by the State that the State has
no right of appeal as provided under Section 6-A of the
Essential Comodities Act":

The High Court upheld the contention that the State
Government had no right of appeal to the Sessions’ Judge. It
hel d that only a person aggrieved by an order of
confiscation and not just anybody aggrieved by an order
under Section 6-A had a right of appeal. It is, however, not
necessary for us to go into this question as it has not been
argued by either side.

The High Court hel'd that there could be a contravention
of the Southern States (Regul ation of Export of Rice) order
1964, by the rice mllers if they attenpted to transport
essential goods requiring permt under the Regul ation O der
of 1964 fromthe State of Andhra Pradesh to Kerala. It,
however, proceeded to hold that, as it was not proved that
what was being transported was "broken rice", there was no
contravention. It reached this conclusion by a  sonewhat
strange reasoning that, since the percentages of whole rice
in the sanpl es anal ysed were not known, it could not' be held
that the consignment was of a kind of rice for which any
permt was required. W are constrained to observe that we
are not able to follow the reasoning of the H gh Court that,
as the definition of rice in clause 2(B), in the Regulation

order of 1964, says that rice "includes broken rice and
paddy", it necessarily follows that the converse nust be
true so

614

that "broken rice nust include rice". It would have been

quite correct if the High Court had said that "broken rice"
is also "rice". As the definition of rice is a conmprehensive
one, it includes "broken rice as part of rice", But, to hold
that this neant that "broken rice" nust include whole rice
is to accept that a part includes the whole, if the whole
includes a part, it necessarily neans that the part cannot
possibly be equated with the whole. The natural, and,
i ndeed, the only reasonably open logic would be: if the
whol e includes a part, nothing which is nerely a part of the
whol e could be equated wth the whole, we think that the
Hi gh Court msdirected itself seriously by accepting  an
obvi ously fallacious reasoning on this question
The Hi gh Court said:
"By merely establishing that the goods are not
broken rice, no offence or contravention is commtted.
It nmust fur their be established that the goods are
rice in which case only there will be contravention of
the control orders as the rice mllers were not
exporting the goods under permts issued for export of
rice. Having regard to the uncertainty as to what the
bal ance material other than the brokens contained in
the sanples, it is not possible to say wth any
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assurance that the rice millers have contravened the

control orders by attenpting to export rice"
It went on to add:

"It may be said that having regard to the
circunmstances of the case it is reasonable to assune
that the rice mllers have deliberately put sone rice
in the goods they were trans porting. Oherw se,
normally, the price of whole rice being nore, they
woul d not have allowed it to go into the brokens, and,
unl ess there were sone substantive quantities of whole
rice in the goods which the rice mllers were
transporting, the Inspector of Police, Vigilance Cel
Cvil Supplies Nellore, would not have thought of
seizing the goods. It is common know edge and judicia
notice can be taken that rice or broken rice is very
much costlier in Kerala State than in the Andhra
Pradesh State. It is quite possible that broken rice in
Kerala State was then even costlier than whole rice in
Andhra Pradesh State and it my be in such
circunstances the rice mllers while exporting the
goods al l-owed nore whole rice to go into the brokens so
that the entire thing could be sold as broken rice and
even by that to get a better price than in Andhra
Pradesh for the quantity of whole rice allowed into the
brokens. But /at the same time, in the absence of any
gui del i nes by fixing standards for rice and broken rice
it is difficult to say that therice mllers have done
so with the necessary animus that in so doing they
woul d be going outside the pernmts issued to them and
they would be contravening  the control” orders. Wen
there were no standards fixed with regard to whole rice
and broken rice and when there is-an adm xture of both
whol e rice and broken rice, it is difficult

615

to say when a particular adm xture can be said to be

broken rice or whole rice. On _an uncertain ground or on

vagueness, | do not think any person can be made |iable
for an action which will be penal in nature".

A ground given by the Hgh Court to justify the
mllers’ case, that the rice was broken rice, was:

"In the present case, thereis also the fact that
both the Assistant Grain purchasing Oficer and the
food inspector inspected the goods when they were
| oaded into the wagons and certified that the goods
| oaded to be broken rice. Across the Bar, Shri Babu
Reddy has stated that no action was taken by the
Covernment agai nst those officers on the ground that
colluding with the rice millers they falsely certified
that goods |loaded to be broken rice. He has / also
submitted that not only that no action was /taken
against them but they were also pronpted to higher
posts subsequently perhaps, in usual course. O course,
there is no material before the Court with regard to
it. But suffice it to say that the fact remins that
those two officers certified the materials to be broken
rice".

A surprising conclusion of the Hgh Court, which
conflicts with the earlier conclusion that there was an
attenpted transport of rice which would contravene the
Regul ation order, was stated as follows by the H gh Court:

"The rice mllers were having the pernmts for
exporting BROKEN RICE and they were not having any
permts for exporting RICE. Even assuming that the
goods which the rice mllers were transporting were not
broken rice, it is not enough, to prove t he
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contravention, to show that the goods they were
transporting were not broken rice. It nust be proved
that the goods which the rice nillers were exporting
were rice for which they have no pernits. |If the goods
which the rice millers were transporting could neither
be said to be broken rice nor rice, there would be no
contravention in either of which case no permts wll
be necessary under the control orders. The consequences
of the contravention of the control orders being pena
in nature, the rice millers cannot be penalised by
confiscating the goods on uncertain ground or
vagueness. | have no doubt that the Governnent have
failed to establish that the rice millers in attenpting
to export the goods in question outside the State have
contravened the two control orders".

We can only nake the passage fromthe H gh Court’s
judgnent, set out above'in the |ast paragraph, intelligible
to ourselves by believing that what the H gh Court meant was
that the 'control order does not nmake it necessary to have a
permt for ~the transport of goods containing a m xture of
broken rice and rice by requiring ~a pernmt for such a
m xture. If this be the nmeaning, as it probably is, we think
that it
616
constitutes a conplete oversight or 'msreading of the
Regul ati on Order 1964, clause 3 of which says:

"3. Regulation of export of rice  fromspecified
areas.- No person shall export or abet the export of
rice from any place withina specified area to a pl ace
outside that area except- under and in-accordance with
permt issued by the State Governnment or an_ officer
aut hori sed by that Governnent in this behal f".

It follows that the person who transports has to prove
that he has a permt for the rice he is transporting.

Learned Attorney Ceneral has, very rightly, pointed out
that the whole case of the respondent MIllers from the
outset, when they sent a reply to'the show cause notice, was
that they were transporting what was wholly "broken rice".
In other words, their case was that they knew that they were
hol ding the pernmit. They never said that they did not know
what their pernmit nmeant or had misunderstood it. They did
not plead that they had been cheated by sonebody. Wo sent
sonet hing on their behalf which was not authorised by them

We think that Section 106 of the Evidence Act was
clearly applicable to such a case. It says: "Wen any fact
is especially within the know edge of any person, the burden
of proving that fact is upon him. The illustrations to this
section are al so hel pful:

"(a) When a person does an act with sone intention
other than that which the character and circunstances
of the act suggest, the burden of proving that
intention is upon him

(b) A is charged with travelling on a railway
without a ticket. The burden of proving that he had a
ticket is on hint.

So far as the actual intentions of the respondent
Mllers are concerned, the H gh Court recorded a finding,
set out above, that it appeared that they had deliberately
m xed whole rice with broken rice, because, unlike the
situation in Andhra Pradesh, broken rice sells at a higher
price in Kerala than it does in Andhra Pradesh. If this had
been the correct state of affairs, it would have been
reasonable for the Mllers to transport broken rice to
Kerala, where it fetches a higher price, and keep whole rice
which sells at a higher price in Andhra Pradesh, for sale in
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their own State.

Apart from this obvious flawin the reasoning of the
H gh Court, it is difficult to understand how the H gh Court
could act on such an assunption about relative prices. It
thought it could take judicial notice of such a state of
prevailing prices of rice in the tw States. It was
certainly not a fact commonly or generally known to people
that broken rice fetches a much higher price in Kerala than
even whole rice. Such as assertion has to be proved to be
correct. It was unreasonable to assunme that, even if that
was so, the mllers of Andhra Pradesh woul d
617
be so anxious to cheat the purchasers in Kerala as to
deliberately mx some whole rice with broken rice instead of
selling the whole ricein Andhra Pradesh and broken rice in
Kerala. The nore natural -inference, frompatent facts, was
obviously that there was sone. advantage in mxing sone
"broken rice" with "whole rice" for which the mllers had no
permt.

Thus, ~the learned Judges of the H gh Court have
thensel ves expressed a view indicating that the MIllers were
quite conscious of the distinction which existed, in
accordance with the accepted practice, between what coul d be
deened to be "whole rice" and what could be described as
"broken rice". |If they were |abouring under sone m stake of
fact and had no intention to comit an offence, which the
character and circunstances of their acts -suggested, the
burden of proving this was certainly upon them

Agai n, what was covered by the permt would be deerned
to be known to the MIllers who were carrying on the business
of exporting rice of vari ous ki nds, grades, and
descriptions. It is their business to see that they carry on
their trade in accordance with the terns of the pernits they
actually obtained. It is true that it appears, as the High
Court observes, that the M|l ers had, apparently, been given
the green signal by the officers who were expected to
i nspect the consignnents and certify that it was  "broken
rice". It is difficult to know what evidence the H gh Court
was relying upon, apart fromthe conditions attached 'to the
permits and the presunption that their duties were carried
out by their officers concerned, to hold what they had
i nspected and certified correctly. The respondents, who had
objected to the first analysis report, the ground, inter
alia, that the analyst did not enter the wi tness box could
be met with a sinmilar objection to the alleged inspection
reports of sone officers.

The only evidence produced in the case was that of the
Assistant Director of Marketing who perfornmed the analysis
in the presence of the MIllers after the remand order

If the respondents were relying upon sone inspection
carried out by the officers in conmpliance “with the
conditions of the permt, they ought to have produced that
evidence SQ that the officers concerned could have'  been
subj ected to cross-exam nation. An opportunity had been
given to the Mllers to produce evidence in rebuttal. They
produced none. On the other hand, the cross-exam nation of
the Assistant Director showed that the Mllers were
accepting the tests laid down in the Hand-Book on G adi ng of
Foodgrai ns and oil seeds as applicable to the descriptions of
rice and broken rice. These terns, as used in the Hand-book
nust have been well understood by the MIlers. The Foreward
to the Hand-Book says that it contains instructions based on
practice followed in this country for many years by the
Directorate of Marketing and | nspection. The Hand-Book is an
of ficial publication. 1t could be lIooked into to find out
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the accepted practice and tests enployed by the Assistant
Director. As already observed, the Assistant Director was
cross-exam ned on matters contai ned in the Hand- Book

618

It was not suggested to him that the Hand-Book did not
contain correct information.

At page 8 of this Hand-book, we find: "Broken Rice"-In
addition to the classes nmentioned above broken rice forms a
class by itself as it is a bye-product of rice mlling. It
has been classified into two groups, viz., fine brokens and
conmon brokens. Fine brokens cover the brokens of |ong
sl ender and scented varieties of rice and commobn brokens
over the rest". At page 6, we find: "Brokens.-Brokens shal
i nclude pieces of rice kernels which are | ess than 3/4th of
the whole kernel. Pieces smaller than 1/4th of the kerne
are to be treated as fragnments". The cross-exani nation of
the Assistant Director showed ~that the Counsel for the
MIllers were fully acquainted wth the contents of the Hand-
book and ‘were accepting it as the basis for finding out
whet her the tests laid down in the Hand-book had been

observed

The Hand- book contains several schedules. Schedule 7
gives maximum limts of tolerance for various grades of
"mll rice", a term apparently used for whole rice. The

maxi mum t ol erance of brokens in whole rice of first grade is
given as 3% whereas the nmaxi mumtol erance of the brokens in

the whole rice grade is 20% Schedule VIl is for "Parboiled
MIled Super fine Rice". |In Schedule X, for "Parboiled,
mlled comon rice", is shown to vary from10%in G. | to

40%in G. |V. Schedule 14 gives the grade designations and
definitions of different qualities of "comon broken rice".
It shows that, in order to constitute "broken rice", the
percentage of brokens, the maximumlinmt ~of tolerance is
fromnot less than 80 to not |ess than 60%in grade 1 to 3.
The District Judge had reached the conclusion 'that,
quite apart fromthese technically prescribed tests for the
purpose of grading, by the Directorate of Marketing and
I nspection, the compn sense test was that at |east 50% nust
be brokens in order to constitute what could pass’ as a
mar ket abl e consi gnment of "broken rice". He had al so nade
the necessary all owances for foreign matter. W do not think
that the test adopted by the District & Sessions’ Judge was
either incorrect or unreasonable. Indeed, we think that the
Hi gh Court was quite wunjustified in interfering with this
test on what seens to us |ike nmetaphysical reasoning to
justify its viewthat, where the quantities of the whole
grains and broken grains in a consignment -cannot be
accurately determ ned, the consignnent should be deened to
be no longer one of rice which requires a wpermt. The
| earned Attorney General has rightly pointed out to us that
at no earlier stage was it the case of the MIlers that nore
m xture of some broken rice with some whole rice is enough
to constitute the whole consignnent into one of broken rice

or of substance which was not "rice" at all. In our opinion
the H gh Court has quite erroneously held that such m xtures
do not fall wthin the mschief provided for by the

Regul ati on Order of 1964.
An argurment advanced by M. Sachin Chaudhari on behal f

of the MIllers, is that no rice in the course of MIIling can
really remain whole or unbroken in the sense that the whole
length of it will be preserved.
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He contended that, in that sense, every grain nust be broken
to sone extent. If that be the correct position, we think
that the test laid down in the Hand-book on Gading of
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Foodgrains and O lseeds, issued by the Directorate of
Marketing and Inspection, conpiled by the Mnistry of
Agriculture of the Govt. of India, is based on sound

know edge of what actually happens to grains of rice in the
course of mlling.

Still another argument was that it is inpossible to
determne with the naked eye whether a grain of rice was
above or below 3/4th its normal length. We think that this
would not be a difficult task at all for an expert in the
line as an Asstt. Director of Marketing could be deened to
be. Indeed, even with his naked eye, any person can make
out, by looking at the two ends of a grain, how nuch of a
grain of rice appears to be broken. As we know, a grain of
rice is thicker in the mddle and tappers at each end. It is
not like a cylinder with a uniformdianmeter throughout. From
its shape and size, it is possible, even for an ordinary
careful observer, to assess the length of a broken grain as
conpared with its expected I ength had it been whol e.

M. S V. CGupte appearing for sone respondents, has
invited our attention to the differences, in the analysis
conducted-in 1971 and in 1973, between percentages of broken
rice" in sanples from the same stocks. The expl anation of
these differences according to the | earned Attorney Ceneral
isindicated in the order of the H gh Court, dated 29th
March, 1973, by which  Revision petitions against remand
orders were disnmssed. The Hi gh Court observed:

"During the pendency of these proceedings in this

Court admittedly fresh sanples ~had been  taken in the

presence of the parties and the rest of the grain was

directed to be disposed.” These fresh ~sanples are now
avai l able for analysis, it is contended by the |earned
public prosector that on account of |apse of tine there
is the possibility of even whole rice getting broken
and a larger percentage of broken rice being forged in
anal ysing now to be done. It should be possible for the

Anal yst to know how long rice stay preserved as whol e

rice and what is the lapse of tine that results in

breaking up of even the whole rice and what percentage
should be allowed in that connection and cone'to the
conclusion in making analysis of the new sanples

t aken".

The High Court had said that "there should be no
difficulty in getting the fresh sanples taken anal ysed al so
and the analyst giving his opinion with regard to boththe
sanpl es".

There is not only a difference between the results of
the analysis of 1971, as conpared with the anal ysis of 1973,
for which sanples were taken, afresh fromthe sane bags of
rice, but we find that the report of 1973 itself shows,
that, out of 50 sanples taken fromdifferent bags of rice,
there is a variation ranging from12.5% in the case of two
samples from wagon No. SE 53657 to 40%in the case of the
sampl e from wagon, No. SE 57670. The analysis of another
sample from the sane wagon SE 57670 gives a percentage of
36.2 of "broken rice".

620

Two sanples fromthe sane wagon WR 70715 show 22.5% and
37.5% of broken rice, thus making a difference of 15%
between two sanples from the sane wagon. |In seven sanples,

the percentages of broken rice were above 35% In 16
sanpl es, the broken rice found ranged between 30% and 35%

O course, these different percentages may lead to the
inference that sonme broken rice had been deliberately
i ntroduced unevenly between rice found in different bags.

But, once the principle is accepted that it is only the rice
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not covered by the permts which, wunder the orders of the
Court, was to be confiscated, these variations do introduce
an element of difficulty in determning precisely what that
anmount was. Sec. 6A of the Act, however, says that the
Revenue officer (who exercised the powers of the Collector),
"if satisfied that there has been a contravention of the
order", that is to say, the Control Oder, "may order the
confiscation of the essential comodities seized". It is
arguable that the power is there to confiscate whatever
essential commodity may have been seized for the purposes of
proceedi ng against the person who has contravened the
Control Order, vyet, it _cannot be denied that this power is
di scretionary.

Therefore, we do not propose to interfere wth the
order of the | earned Sessions’ Judge, to the effect that, as
the Revenue O ficer’s order releasing the seized rice to the
extent of about 12% had becone final, it should not be
interfered with “except to the extent that the |earned
Sessions’ 'Judge added 2% nore for foreign matter. Thereby
rel easing slightly nore in favour of the respondents.

For the reasons given above, we allow these appeal s and
set aside the judgnent ~and orders of the H gh Court and
restore those of the  |earned Sessions’ Judge in the cases
bef ore us.

MR Appeal s al | owned.
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