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ACT:

The Assam Acquisition of Land for Flood Control and Preven-
tion of Erosion Act (6 of 1955) and the Assam Acquisition of
Land for Flood Control and Prevention of Erosion (Validity)
Act (21 of 1960)-I1f violative of Arts. 14 and 31(2) of the
Constitution.

Constitution of India, 1950, Art. 31(5)(b)(ii)-Scope of.

HEADNOTE:

The Assam Acquisition of Land for Flood Control and
Prevention of FErosion Act, 1955, was passed before the
Constitution was anended by the Constitution (Fourth
Amendnent) Act. As the Act did not apply to the |Iands which
were taken possession of before it cane into force, the
Assam Acquisition of Land for Flood Control and Prevention
of Erosion (Validation) Act, 1959, Act XXl of 1960 was pass-
ed, validating the acquisition of |ands of which such
possession had been taken. Under s. 2 of the 1960 Act any
and taken over for the construction of enbanknents  before
the 1955 Act came into force unless the acquisition was
validly nade under any other law for the time being in force
shall be deened to have been validity acquired under the
1955 Act and is deened to have vested in the State
Government from the date the land was actually taken
possession of; and conpensati on was payable in accordance
with the principles ins. 6 of the 1955 Act. Under s. 6(1)
of the 1955 Act the owner of the l|and shall get conpensation
for land including standing crops and trees, if any, but
excluding buildings or structures, a sumnot. exceeding 40
times the annual |and revenue in case of periodic patta |and
and 15 tines the annual |and revenue in case of annual patta
| and. Under s. 6(2) the owner shall get conpensation for
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the building or structure, if any, a sumequivalent to the
sale proceeds of the materials plus fifteen per cent
t her eof .

In 1954. the Assam CGovernnment took possession of the |ands
of the respondent for the construction of an enbanknent and
the r espondent was asked to submt his claim for
conpensati on under the 1955 and 1960 Acts after the 1960 Act
was passed. He then filed a wit petition challenging the
validity of both the Acts and prayed for a direction
prohibiting the State Government fromtaking action under
those Acts as the conpensation payable was illusory and in-
adequat e. The Hi gh Court held that the 1955 Act was
violative of Art. 31(2), as it stood before the Fourth
Amendnent Act, that it was not protected by Art. 31A, and
that, the 1960 Act was not independent of the 1955 Act and
fell withit.

In appeal by the State Covernment to this Court the
appel | ant submitted that the two Acts were not violative of
Arts. 14 and 31(2) and were in any event protected by Arts.
31A and 31 (5) (b) (ii).

HELD: (1) The constitutional validity of the 1955 Act nust
be judged by Art. 31(2) as it stood before the Fourth
Amendnment Act. Since the assessment of land. revenue in
Assam many years ago. the market value of the |ands has
increased by |leaps and bounds. Under s, 6(1) of the Act,
the Collector, in determning the conmpensation

L/ J(N) 6SCl - 10

562

should take into account the value of the land as at the
date of the acquisition and other factors, but this is
neani ngl ess because under the first part-of s. 6(1) the
conpensation cannot exceed a fixed nmultiple of the annua
| and revenue. The State nmade no attenpt to show that a
multiple of land revenue payable for the land -is 'a just
equi val ent of or has any relation to the narket value of the
land ,on the date of the acquisition. The sale proceeds
under s. 6(2) can not be regarded as a just equivalent of
the wvalue of the building and it stood at the time of the
acqui sition. The Act, therefore, does not ensure payment of
just equival ent of the |and appropriated and i-s violative of
Art. 31(2) as it stood before the Fourth Amendnent. [576H
577F-H, 578A-C

State of West Bengal v. Bela Banerjee, [1954] S.C. R 558 and
State of Madras v. D. Nanasivaya Mudaliar, [1964] 6 S.C R
936, foll owed.

(2) The Act is a purely expropriatory neasure. It provides
for acquisition of |ands both urban and agricultural for
executing works in connection wth flood control or

prevention of erosion. A piece of |and acquired under/ the
Act need not be an estate or - part of an estate. The Act
is not a law concerning agrarian reformand hence- is not
protected by Art. 31A of the Constitution. [568G H

Kochuni v. State of Madras, [1960] 3 S.C R 887; Ranjit
Singh v. State of Punjab, [1965] 1 S CR 82 and P. V.
Mudaliar v. Special Deputy Collector, Madras, [1965] 1
S.C.R 641 foll owed.

(3) The Act is a law for the acquisition of property and not
a law for preventing danger to life or property, and so, it
is not protected by Art. 31 (5) (b) (ii). Article 31 (5)
(b) (ii); provides that nothing in Art. 31(2) would affect
the provisions of any |law which the State m ght make after
the comencenent of the Constitution for the pronotion of
public health or the prevention of danger to life or pro-
perty. A law for pronotion of public health or for
prevention of danger to life or property sonetimes has to
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provide for destruction and inpairment of the value of
private property and the taking of tenmporary possession of
the property by the State. Any substantial abridgment of
the right of ownership of property including its destruction
or injuriously affecting it or taking away its possession
and enjoynment from the owner, amobunted to a taking of
property within the purview of Art. 31(2), before it was
anmended by the Fourth Anendnent Act. But for Art.
31(5)(b)(ii) a law authorising such a taking of property
woul d have been invalid unless it provided for conpensation

The cl ause saved such |aws fromthe operation of cl. (2) and
these laws were not invalid because they authorised such a
taking w thout paynent of conpensation. A law authorising
the abatenment of a public nenace by destroying or taking
temporary possession of private properties, if the peri

cannot be abated in sone other way, can be regarded as a | aw
for pronotion of public health or prevention of danger to
life or property within the purview of cl. 5(b)(ii). But it
is not possible to say that a law for permanent acquisition
of property is such a law. ~The object of the acquisition
may be the opening of a public park for the inprovenent of
public health or the erection of an enbankment to prevent

danger to life or property fromfl ood. As the acquired
property belongs to the State, the State is free to dea
with it as it chooses after the acquisition. It nay close

the public park and use the property for other purposes, or
the river may recede or change its course so-that it may no
| onger be necessary to keep the enmbanknent. 'The State nay
then sell the property and appropriate the sale proceeds to
its own use. Acquistions of property for the opening of a
public park or for the erection of dans and enbanknents were
al ways nade under the

563

Land Acquisition Act and it could not have been intended
that such acquisition could be made under | aws coming wthin
the Purview of el. (5)(b)(ii) wi t hout paynent of
conpensati on. . 5(b)(11) did not protect |aws for
acquisition of property fromthe operation of Art. 31(2) as
it stood before the Constitution (Fourth Amendnment) Act.
[574C-H, 575A-D]

State of West Bengal v. Subodh Gopal Bose, [1954] S.C R

587, and Dwar kadas Shriniwas of Bombay v. Sholapur Spinning
and Weaving Co. Ltd. [1954] S.C. R 674, referred to.

(4) The effect of the Constitution (Fourth Armendnent) Act is
that a deprivation of property, short of the transfer of the
ownership or the right to possession of any property to the
State, is not within the purview of Art. 31(2). A law, made
after the Fourth Amendnent Act providing for destruction of
property or inpairnment of its value, is not invalid on the
ground that it does not provide for paynent of conpensation

because, it is no longer within the purview of Art. 31(2),
and, it is not necessary to invoke cl. (5) (b) (ii) to save
it. It cannot therefore be contended that |aws for

per manent acquisition of property for the pronotion  of
public health or prevention of danger to life or property,
shoul d be held to be saved by Art. 31 (5) (b) (ii) and that
otherwi se the clause would be otiose. Even now the clause
will protect laws providing for requisitioning or tenporary
occupation of property strictly necessary for pronotion of
public health or prevention of danger to life or property.
But as the Fourth Anmendnent did not amend cl. (5)(b)(ii) and
did not change its original neaning, the clause wll not
save laws for the Permanent acquisition of property, from
the operation of Art. 31(2). [575G H, 576A-C]

(5) There is unjust discrimnation between owners of |and
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simlarly situated by the nere accident of sone |and being
required the purposes nmentioned in the 1955 Act and sone
and being required or other purposes, and therefore, the
Act is violative of Art. 14. In the State of Assam sone
land may be taken under the 1955 Act for the purpose of
wor ks and ot her neasure in connection with flood control and
prevention of erosion on payment of nomnal conpensation
while, an adjoining land may be taken for other public
purposes under the Land Acquisition Act on paynent of

adequat e conpensati on. Article 14 pernits reasonabl e
classification and di fferenti al tr eat nent based on
substantial differences having reasonable relation to the
obj ect sought to be achieved. It is not possible to hold

that the differential treatnment of the | and acquired under
the Land Acquisition Act, 1894, and those acquired under the
Assam Act of 1955 has any reasonable relation to the object
of the acquisition by the State. [578E-G 579C E]

P. Vajravelu Midaliar v. Dy. Collector, [1965] 1 S.CR
614, foll owed.

[ Whet her the Act iis ultra vires on the ground that the State
may acquire lands at its option either under the 1955 Act or
under the Land Acquisition Act, left open.] [579H

(6) The core of the 1960 Act is the deemi ng provision of s,
2, under which, certain |lands are deemed to be acquired
under the earlier /Act. The 1960 Act is entirely dependent
upon the continuing existence and validity of the earlier
Act of 1955. As the earlier Act is unconstitutional and has
no |egal existence the deened acquisition tinder the 1960
Act is equally invalid. As this deemng provision is

invalid all the ancillary provisions fall ~to the ground
along with it and the provisions of the 1960 Act are
i ncapable of enforcement and are invalid. The State

Legi sl ature has no power to enact that an-acquisition made
under a constitutionally invalid Act is valid. [580D F-H
564

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil ‘Appeal No. 1100 of 1966.
Appeal fromthe judgnent and order dated November 26, 1962
of the Assam High Court in Civil Rule No. 489 of 1961

S. V. GQupte, Solicitor-General and Naunit Lal, for the
appel | ant s.

B. R L. lyengar, for the respondent.

The Judgnent of the Court was delivered by

Bachawat, J. In 1954, the Assam Governnent took ~possession
of the lands of the respondent and several other persons
situated in the District of Kanrup for the construction of
the Pagdalia enbanknent. In 1.955, the Assam Acquisition of
Land for Flood Control and Prevention of Erosion Odinance.
1955 (Assam Ordi nance No. 2 of 1955) was passed enabling the
State Government to acquire lands for works or  other
devel opnent measures in connection with flood control - or
prevention of erosion. The Odinance was replaced by the
Assam Acquisition of Land for Flood Control and Prevention
of FErosion Act, 1955 (Assam Act No. 6 of 1955) which was
passed on April 11, 1955 with the assent of the President.
In April 1956, the State CGovernnent passed an order in
witing acquiring the Ilands taken over in 1954 for the
construction of the Pagdalia enbanknent wunder s. 3 of
Ordinance No. 2 of 1955. It seenms that the reference to the
Ordinance was a mstake and the acquisition was nade under
Act No. 6 of 1955. On April 26, 1956, the respondent was
served with the notice of the acquisition. By an order
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dated Septenber 10, 1959, the Deputy Conm ssioner, Kanrup
acting on behalf of the State Governnent quashed the O der
dated April 19, 1956 and directed that fresh acquisition
proceedi ngs under- the Land Acquisition Act, 1894 should be
started. Pursuant to this order, some of the | ands required
for the Pagdalia enmbankment were acquired under the Land
Acqui sition Act on paynment of full conpensation. A draft
notification for the acquisition of the respondent’s | ands
under the Land Acquisition Act was sent by the Collector of
Kanrup to the Assam Governnent for approval, but this
proposal was eventual ly dropped. On May 27, 1960. the Assam
Acquisition of Land for Flood Control and Prevention of
Erosion (Validation) Act, 1959 (Assam Act No. 21 of 1960)
was passed with the assent of the President. In Novenber
1960. the State Governnent passed an order for t he
acquisition of the respondent’s |lands under s. 3 of the
Assam Acquisition-of Land for Flood Control and Prevention
of Erosion Act. It was common case before the H gh Court
that this acquisition was made under s. 3 of Act No. 21 of
1960. On Novenber 6, 1960, the Collector of Kanrup served a
noti ce upon the respondent i nform ng himof the acquisition
order and asking himto submt his* claimfor conpensation
On Septenmber 30, 1961, the respondent
565
filed a wit petition in the Assam H gh Court asking for an
order declaring Act No. 6 of 1955 and Act No. 21 of 1960 to
be invalid and directing the State Government to forbear
from giving effect to the notices issued thereunder. The
H gh Court allowed the petition and issued a wit of
mandanus. directing the State Governnent not to give effect
to the notices issued under Act No. 21 of 1960.  The present
appeal has been filed under a certificate granted by the
H gh Court.
It is convenient at this stage to refer to the provisions of
the i nmpugned Acts. The preanbleto Act No. 6 of 1955 'shows
that it was passed to make provision for the speedy
acqui sition of | ands necessary for works or ot her
devel opnent neasures connection with flood or prevention of
er osi on. Section 3 gives power to the State Governnent to
acquire land for those purposes by an order in witing. It
is in these terms:
"3. Power to acquire land-If, in the opinion
of the, State Government or such officer as is
enpower ed in this behalf by t he State
Covernment it is necessary or expedient to
acquire speedily any land for works or other
devel opnent measures in connectionwith flood
control or prevention of erosion, the State
Government or such officer, may by, an - order
inwiting, acquire any |land stating the area
and boundaries of the |and."
Section 4 provides for the service and publication ‘of the

order of acquisition.” Under s. 5 on such service or
publication the land vests in the State Governnent and nmay
be taken possession of by the Collector. Section 46 as

anmended by Act No. 17 of 1959 which provi des for
conpensation is in these terns:
"6. Conpensation-The owner of the |and which
has vested in the Governnent under section
5(1) shall get compensation at the follow ng

rates, -
(1) for Jland including standing crops and
trees, if any but excluding,building or

structure, a sum not exceeding forty times the
annual | and revenue in case of Periodic Patta
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Land and fifteen times the annual |and revenue
in case of Annual Patta |and:-
Provided that in case of revenue free | and and
 and paying revenue at concessional rate the
conpensation will be assessed on the basis of
the revenue of simlar revenue paying |and of
t he nei ghbour hood.
In determning this sum the Collector shal
take the followi ng into consideration:-
(a) The value of the land, as at the date of
acqui sition,
(b) the, adverse effect on the value of the
land due to. possible floods, on the land or
danger of erosion of such |and,

566
(c) The benefit the owner is likely to derive
in respect,of his other lands in the area due
to'the control measures,,
(d) The dammge sustained by the per son
interested by reason of the taking of any
standing crops or trees which may be on the
land at the time of the Collector taking
possession t her eof
(2) For building or structure, if any, a sum
equi val ent to the sale proceeds of the
materials of the sane plus 15 per cent
t hereof : -
Provided that if in lieu of this  conpensation
the owner chooses to take away the naterials
the Collector shall allow himto do.so wthin
such tinme as specified by himand the cost of
the shifting of the buildings or structures as

the case nay be, as may be approved

by the
Col l ector in the manner prescribed shall be
borne by the Governnent, which cost however,
shall not exceed 20 per cent of the value of
the buildings or structures as the case may be
as determined by the Collector."
Section 7 provides for paynent of interim  conpensation
Under s. 8, the Collector is required to nmake an award of
the conpensati on al | owabl e for the l-and and its
apportionnent anong the persons interested in the  |and.
Under s. 9, on the application of any person aggrieved by
the award, the Collector is required to refer the natter to
the decision of an arbitrator appointed by the State
CGover nrent . Section 10 enpowers the Collector to use such
force as may be necessary to evict any person fromthe | and.
Section |l inmposes. penalties on persons obstructing the
taki ng of possession of the land by the Collector. Section
12 gives protection for action taken in good faith-under the
Act . Section 13 bars the jurisdiction of the Courts to
guestion the legality of actions taken or orders nade under
the Act. Section 14 empowers, the State CGovernnent to  make
rul es. Section 16 repeals Odinance No. 2 of 1955.
Ordi nance No. 2 of 1955 contained simlar provisions, and it
is not necessary to repeat them
The preanble to Act No. 21 of 1960 shows that
its object is to validate the acquisition of

| ands taken over for flood, control and
prevention of erosion. Section 2 is in these
terms:

"2. (1) Notwithstandi ng anything contained in
the Assam Acquisition of Land for Fl ood
Control and Prevention of Erosion Act, 1955
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(hereinafter referred to as the 'said Act’),
any land taken over for the purposes of
construction of enmbankments or carrying out
wor ks or other devel opnent neasur es in
connection with flood control or prevention of
erosion before this Act canme into force,
except where acquisition was nade validly
under any other law for the tine being in
force, shall be deened
567
to have been validly acquired under t he
provisions of the 'said Act’ and the |I|and
shall absolutely vest and shall always be
deened to have been vested in the State Cov-
ernnent fromthe date the land was actually
t aken possession of.
(2) ~The Collector shall, as soon as may be,
after the comrencenent of this Act, publish,
by notification.in the official Gazette, the
description of  land deemed to have been
acqui red under sub-section (1)."
Section 3 provides for paynment of conpensation. It is in
these termns:
"3. The Collector shall, within a period of
six /months fromthe date of = commencenent of
this Act, assess the value of |land deemed to
have been acquired _under section 2 in
accordance with the principles contained in
section 6 and nake an award under Section 8 of
the said Act respectively. The owner of the
| and shall- further be entitled toan  interest
at the rate of 6 per cent per annum on the
value of the award, for the period from the
date the |l and was actual |y taken possessi on of
to the date of the award:."
Section 4 gives protection for action taken in good faith in
connection with the | and deened to have been acquired under
section 2.Section 5 provides:
"Except as otherw se provided in this Act, the
provi sions of the said Act shall” apply,
mutatis mutandis in respect of the acquisition
of the | and deened to have been acquired under
Section 2 of this Act."
Section 6 provides that if any question arises as” to the
interpretation of the provisions of the Act or t he
applicability of any of its provisions in respect ~of any
land the matter shall be referred to the Governor of Assam
whose deci sion shall be final
The respondent challenged the validity of Act No. 6 of /1955
and Act No’ 21 of 1960 on the ground that they contravened
Arts. 14 and 31(2) of the Constitution. The H gh Court held
that (1) Act No. 6 of 1955 was violative of Art. 31(2) of
the Constitution as it stood before the Constitution (Fourth
Amendnent) Act and was not protected by Art. 31A and (2) s.
3 of Act No. 21 of 1960 declaring that certain |ands would
be deened to be validly acquired under the earlier Act was
not a law providing for acquisition of |and independently of
the earlier Act and as the earlier Act was invalid, the
later Act fell with it. The Hi gh Court did not express any
opinion on the question whether the tw Acts were |
violative of Art. 14.

568
Bef ore us, counsel 'forthe appellants subnitted that the
two Acts were not violative of Arts. 14 and 31(2) and

wer e, in, any event, protected’ by Arts,31A and
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31(5)(b)(ii). The respondent was not represented by counsel
but 'we have had the advantage of the argunment of M. |engar
who assisted as amicus curiae’.

The wvalidity of both the Acts is in issue in this appeal
On the question of the validity of Act No. 6 of 1955 the
following points arise for decision: (1) is the Act
pr ot ect ed by Art. 31A;(2) is it protected by Art.
31(5)(b)(ii); (3) does it infringe Art. 31(2); (4) is it
violative of Art. 14? Wth regard to the validity, of Act
No. 21 of 1960, the followi ng points arise for decision: (1)
is it alaw providing for acquisition of |ands independently
of Act No. 6 of 1955, and if not, is it valid? (2) If it 1is
an i ndependent piece of legislation, (a) is it protected by
Art. 31A; (b) is it protected by Art. 31(5)(b)(ii); (c) does
it contravene Art. 31(2). and (d)is it violative of Art. 147
Counsel for the appellants submtted that Act No. 6 of 1955
is a law providing for the acquisition of estates and is
protected by Art. 31A(1)(a). We are unable to accept this
contenti on. It is nowwell settled that Art. 31A(1)(a)
envi sages only “laws concerning -agrarian reform In
Kochuni’s- case(1l), the Court by a najority decision held
that the Madras Marumakkat hayam (Renpval of Doubts) Act,
1955 whi ch deprived a sthanee of his properties and vested-
themin the tarwad contravened Art. 19(1)(f) and was not
protected by Art/ 31A and that Art. 31A saved laws for

agrarian reformonly and did not enable the State to
divest a proprietor of his estate and vest it in another
wi t hout reference to any agrarian reform I'n Ranjit Singh

v. State of Punjab(2), the Court held that the East Punjab
Hol di ngs (Consolidation and Prevention of  Fragnmentation)
Act, 1948 as amended by Act No. 27 of 1960 was protected by
Art. 31A, as the general schenme of the Act was definitely
agrarian reformand under its provisions sonething ancillary
thereto in the interests of rural econony had to  be un-
dertaken to give full effect to the reformns. In P. V.
Mudal i ar v. Special Deputy Collector, Midras(3), the Court
hel d that the Land Acquisition (Madras Anendnent) Act, 1961
providing for the acquisition of lands for housing schene
was not a law with reference: to any agrarian reform and was
not protected by Art. 31A. In the light of these decisions,
we nust bold that Act No. 6 of 1955 is not a | aw -concerning
agrarian reformand -is not protected by Art. 31A. The  Act

is a purely expropriatory neasure. It provides f or
acquisition of lands both wurban and agricultural for
executing works in connection wth flood control- or
prevention of erosion- A piece of. |and acquired under the
Act need not be an estate or part of an estate. 1t has no

relation to agrarian reform |land tenures or the elimnation
of internediaries. W may

(1) [1960] 3 S.C.R 887, 897-905.

(2) [1965] 1 S.C R 82.

(3) [1965] 1 S.C R 614.

569

add that there is nothing’ on’, the record to,” show that
the respondent’s |l ands are estates or parts of estates.
Counsel for the, appellants next submitted that nothing in
Art. 31(2) can affect Act No, 6; of 1955 as it is a law for,
the prevention of danger to life or property wthin the
purview of Art. 31(5) (b)(ii) This, contention is sonmewhat
novel , and requires cl ose exam nation

Qur attention has been drawn to certain opinions expressed
in our earlier decisions that Art. 31(2) occupies, the field
of eminent domain and Art. 31(5)(b)(ii) contains a saving
clause wth regard to the police powers of the State. The
concepts of em nent domain and police powers are borrowed
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from Anmerican |law. The constitutional guarantee of the due
process clause, in the United States Constitution requires
that no private property shall be taken for public use
wi thout just conpensation. In the exercise of its police
power, the State may pass regulations designed to ensure
public health, public norals, public safety as also public
conveni ence or general prosperity, see Chicago, Burlington &
Qui ncy Rai | way Conpany v. People of the State of
[I1inois(l). In the exercise of its em nent domain power,
the State may take any property fromthe owner and may
appropriate it for public purposes The police and eninent
domain powers are essentially distinct.Under the police
power nmany restrictions may be inposed and the property
nmay even be destroyed w thout conpensation being given,
wher eas under the power of eninent donain, the property may
be appropriated to public use on payment of conpensation
only. The distinction between the two powers is brought out
clearlyin the foll owng passage in American Jurisprudence,
2nd End, Vol. 16, Art. 301,. p. 592:
"The state, under the police power, cannot in
any manner ~actually ~take and appropriate
property for public use w thout conmpensation
f or such action is r epugnant to t he
constitutional guaranty that where private
property is appropriated for public use, the
owner /shall receive reasonable conmpensation
Thus, there is a vital difference, which is
recogni.sed by the authorities, between an act
passed with exclusive reference to the police
power of  the state, w thout any purpose to
take and apply property to publicuses, and an
act which not only declares the existence of a
nui sance created by t he condi tion of
particular property, but in addition, and as
the best neans of acconplishing the end in
view, authorizes the sane property to be
appropriated by the public.”
In Sweet v. Rechel (2) the validity of an Act to enable the
City of Boston to abate a nuisance existing therein and for
the preservation of the public health in-the City by
i mprovi ng the drai nage of
(1) 200 U.S. 561 :50 L.Ed. 596, 609.
(2) 159 U S. 380:40 L.Ed. 188.

570
the territory was sustained on the ground that the Act
provided for paynent of just conpensation. The Court

poi nted out that private property the condition of which was
such as to endanger the public health could not be legally
taken by the Commonweal th and appropriated to public use
wi t hout reasonabl e conpensation to the owner. |In Delaware
L. &W R Co. v. Mrristown(1l) an Odinance establishing a
public hack stand on private property w thout paynent of
conpensation was struck down on the ground that assum ng
that the creation of the public hack stand would be a proper
exercise of the police power it did not follow that the due
process clause would not safeguard to the owner just conpen-
sation for the use of the property. |In United States v.
Caltex (Philippines)(2), the Court held that no compensation
was payable by the United States for the destruction by its
retreating army of private property to prevent its falling
into eneny hands. But the Court recogni sed t hat
conpensati on woul d be payable for the arny’s requisitioning
of private property for its subsequent use. The Court said
that in times of imminent peril-such as when fire threatened
a whole community-the sovereign could, wth i Mmunity,
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destroy the property of a few that the property of nany and
the lives of many nore could be saved. Indeed, it would be
folly not to destroy sone building so that an entire town
may be saved fromthe conflagration, as will appear fromthe
following historic incident referred to in Respublica V.
Spar hawk( 3) :
"We find, indeed, a nenorable instance of
folly recorded- in the 3 vol. of Carendon's
H story, where it is mentioned,, that the Lord
Mayor of London in 1666. when the city was on
fire, would not give directions for, or
consent to, the pulling down forty wooden
houses or to removing the furniture, etc.
bel onging to the |awers of the tenple, then
on the ~circuit, for fear he should be
answer abl e for a trespass; and in consequence
of this —conduct; half that great city was
burnt."”
If Art. 31(5)(b)(ii) is regarded as a saving clause wth
regard to the police power of the State, it is clear that
under a law designed to pronote public health or to prevent
danger to life or property the State may in cases of
immnent peril destroy or inmpair the value of private
property w thout any obligation to pay conpensation, but it
cannot arrogate /'to itself the power to acquire and
appropriate to its own use private property w thout paynent
of conpensati on.
We shall now examine our earlier decisions in The State of
West Bengal v. Subodh Gopal Bose-and Qther (1) and Dwarkadas
Shrinivas of Bonbay v. The Shol apur Spi nni ng and Weavi ng
Co.
(1) 276 U.S. 182:72 L.Ed. 523, 527.
(2) 344 U.S. 149:97 L.Ed. 157.
(3) 1 Dall. 357, 363: 1 L.Ed. 174.
(4) [1954] S.C.R 587.
571
Pd., and others(1l), where reference was nade to the concepts
of ' em nent domain and police power in relation to'cls. (1)
and (2) of Art. 31 before the Constitution (Fourth
Arendnent) Act and Art. 31(5)(b)(ii)-. The  decision of
Patanjali Sastri C. J., Mhajan, Bose, GChulam Hasan, JJ. in
those two cases (Das and Jagannadhadas, JJ. dissenting)  was
that cls. (1) and (2) of Art. 31 were not nutually exclusive
in scope but should be read together and understood  as
dealing with the same subject, nanely, the protection of the
right to property by means of linmtations on the State power
to take away private property, the deprivation contenplated
by cl. (1) being no other than the acquisition or taking
possession of the property referred toin cl.  (2). The
effect of the mpjority, decision was that a substantia
abridgment of the rights of ownership which withheld the
property fromthe possession and enjoynent of the owner or
seriously inpaired its use or enjoynent by himor materially
reduced its value ambunted to a taking of property wthin
the purview of Art. 31(2). On the subject of emnnent.
domain and- police power in relationto cls. (1), (2) and
(5)(b)(ii) the I earned Judges expressed different opinions.
Patanjali Sastri, C. J. at pp. 605, 606, 610, 612 and 614
said that (a) the power of’ eninent domain was the subject
of express grant in Entry No. 33: of List | and Entry No. 36
of List Il and Art. 31 defined the limtation on the
exercise of this power, (b) cl. (5 (b)(ii) of Art. 31 showed
that but for that clause conpensation would be payable even
for the exercise of the State’s power in an energency to,
denol i sh an intervening building to prevent a conflagration
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from spreading and it was because of that clause that such
destruction did not entail liability to pay conpensation
(c) the Anerican doctrine of police power as a distinct and
specific legislative power was not recognised in our

Consti tution, (d) the power of’ social control and
regul ation was inmplicit in the entire legislative field, it
was not conferred by cl. (1) nor did cl. (5) define it

exhaustively in relation to property rights. Mhajan, J. at
pp. 695 to0697 and 700 said that (a) cl. (2) defined the
powers of the legislature in the field of em nent donain and
(b) cl. (5 (b)(ii) was$ not inserted by way of abundant
caution but was a conprehensivesaving clause defining the
classes of deprivation of property w thout paynent of
conpensation, as for instance in cases of energency in order
to prevent a fire fromspreading. Bose, J. at p. 734
deprecated the use of doubtful words |ike police power and
em nent domain in-construing our Constitution. Das, J at
pp. 638, 643, 645, 647-650 said, that (a) cl. (1) dealt with
police power and Art. 31(2) dealt with the power of em nent
domain,  (b) cl. (5 (b)(ii) did not exhaustively define the
police power; it was inserted by way of abundant caution to
except from the purview of cl. (2) sone instances of the
exercise of police power  superficially resenbling t he
exerci se of the power of em nent domain and

(1) [1954] S.C.R 674.

572

(c) acquisition of land for any’ of the purposes nentioned
incl.the (5 (b)(ii) 'was 'precisely the kind of acquisition
whi ch was al ways made on paynent of conpensation under the
Land Acquisition. Act, 1894 and a construction of cl
(5)(b)(ii) which took out of -Art. 31 (2) a | law nmade
"really and essentially in exercise of the power of ' em nent
donmain could not readily be accepted as cogent -or ‘correct.
Jagannadhadas, J. at pp. 669, 670 and 672 said that (a) cl
(1) was not a declaration of the American doctrine of police
power nor had it reference only to the power of  em nent
donmai n, (b) with respect to matters enunerated’ in the
legislative lists the |legislature could exercise every power
i ncl udi ng the police power-if it was necessary  to /inport
this concept-in so far as it was not provided-in Arts. 19(2)
to 19(6), 31(5)(b)(ii) or other specific provisions, (c) _an
acquisition wunder «cl. (2) did not necessarily involve
transfer of title or possession and this was indicated by
cl. (5)(b)(ii) which nore often than not would cover cases
of destruction of property.

From the 'Several conflicting opinions expressed in those
two cases it is difficult to say that the Court or a
maj ority of Judges held that cl. (5)(b)(ii) saved the police
power of the State in the ,strict technical sense as
understood in Anerican law. Al we need say is that if «cl.
(5)(b)(ii) is construed as saving the police power - of the
State, such police power must be exercised subject 'to the
constitutional restriction as evolved by the Anmeri can

j udi ci al deci si ons that private property cannot be
appropriated, to public use w thout paynent of conpensation
But we prefer to construe Art. 1 an cl. (5)(b) (ii)

uni nfl uenced by the American concepts of eninent domain and
pol i ce power.
We shall endeavour to ascertain the meaning of Art. 31(5)(b)
(ii) in the context of Art. 31 as it stood before the
Constitution (Fourth Anendrment) Act and thereafter in the
context of Art. 31 as it stands after the Fourth Anendnent.
Article 31 as it stood before the Constitution (Fourth
Amendnent) Act was in these ,terns:

"31(1). No person shall be deprived of his
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property save by authority of |aw.

(2) No property, novable or i movabl e,
including any interest in, or in any conpany
owni ng, any conmer ci al of i ndustria

undertaking shall be taken possession of or
acquired for public purposes under any |aw
authorising the taking of such possession or
such acquisition, unless the |aw provides for
conpensation for the property taken possession
of or acquired and either fixes the amunt of
the conpensation, or specifies the principles
on which. and the nmanner in which, the
conpensation is to be determ ned and given.
573
(3)No such lawas is referred to in clause (2)
made by the legislature of a State shall have
ef fect unless such | aw, having been reserved
for the consideration of the President, has
received his assent.
(4) If any Bill pending at the comencenent of
this Constitution in'the Legislature of a
State has, after it has, been passed by such
Legi sl ature, been reserved f or t he.
consi der ation of the President and has
received his assent, then, notw thstanding
anything in this Constitution, the law so
assented to shall not be called in question in
any ‘court on the ground that it contravenes
the provisions of clause (2).
(5) Nothing in clause (2) shall affect-
(a) the provisions of any existing |aw other
than a law to which the provisions of clause
(6) apply, or
(b) the provisions of any l'aw which the ' State
may hereafter make-
(i) for the purpose of inmposing or |evying any
tax or penalty, or
(ii) for the pronotion of public health or
the prevention of danger to life or property,
or
(iii) in pursuance of any agreenent entered
i nto between the CGovernnent of the Dom ni on of
India or the Government of India and the
CGovernment of any other country, or otherwse,
with respect to property declared by lawto be
evacuee property.
(6) Any law of the State enacted not nore than
ei ghteen nonths before the comencenent of
this Constitution may within three nonths from
such comencemnent be subnitted to/ the

Pr esi dent for hi s certification; and
t her eupon, i f the President by public
notification so certifies, it shall not be

called in question in any court on the ground
that it contravenes the provisions of clause
(2) of this article or has contravened the
provi sions of sub-section (2) of section 209
of the Governnment of India Act, 1935."
Clauses (1) and (2) of Art. 31 were limtations on the
executive and the legislative powers of the State to deprive
any person of his property. Clause (2) inposed t he
[imtation that the | aw authorising the taking of property
for public purposes nust provide for conpensation for the
property. Cause (3) inposed the additional linitation that
if such a law was made by the legislature of a State. it
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nmust have received the assent of the President. C auses (4)
and (6) saved certain laws fromthe operation of cl. (2) and
those | aws could not be called in question in any Court on
574

the ground that it contravened cl. (2). Cause (5)(a)
provided -that nothing in cl. (2) would affect any existing
law other than a law to which the provisions of «cl. (6)
appl i ed. Under cls. (5)(b)(i) .and (5)(b)(iii) nothing in
cl. (2) would affect the provisions of laws .nade for the
purpose of inmposing or levying any tax or penalty :and
certain laws with respect to evacuee property. W are not
concerned in this appeal with the interpretation of cls.
(4), (5 (a), (5)((b)(i), (5 (b)(iii) and 6. W express no
opinion on their interpretation. dause (5)(b)(ii) provided
that nothing in cl. (2) wuld .affect the provisions of any
l aw whi ch the State might nake after the comencenent of the
Constitution "for - the pronmotion of public health or the

prevention of danger to life or property." It is to be
noticed that cl. (5)(b)(ii) saved |laws for the pronotion of
public health or the prevention of danger -to Ilife or
property. It~ did not save laws for the acquisition of

property. We are satisfiedthat cl. (5 (b)(ii) was not
intended to except laws for the acquisition of property,
fromthe purview of ‘cl. (2). Any substantial abridgment of
the rights of ownership including destruction and injurious
af fection of the property and taking away its possession and
enjoynment fromthe owner ampbunted to a taking of property
within the purview of cl. (2) as interpreted in Subodh
Gopal’s case(1l) and Dwar kadas Shrinivas's case(l). A law
for pronotion of public health or for prevention of danger
to life or property sometines has to provide for destruction
and inpairment of value of private property and the taking
of tenporary possession of the property by the State. It
may be necessary to destroy contaminated food or to burn
pl ague-i nfested buildings for ~the pronotion of public
health, to pull down a building to prevent a fire from
spreadi ng and consum ng other buildings in the locality, to
denolish a building in a ruinous condition endangering the
safety of its occupants and other persons in its wvicinity.
The destruction and the tenporary taking of —property for
such purposes, though necessary for pronoting public health
or preventing danger to life or property, anpbunted to taking
of property withincl. (2). But for cl. (5 (b)(ii), a I|aw
aut horising such a taking of property would have been -in-
valid unl ess it provided for conpensati on. Cl ause
(5)(b)(ii) saved such laws fromthe operation of cl. (2) and
those laws were not invalid because they authorised such a
taking without payment’ of conpensation. A |law | authorising
the abatenment of a public nenace by destroying  or taking
temporary possession of private properties if the /peri
cannot be abated in sone other way can be regarded as a |aw
for pronotion of public health or prevention of danger to
life or property within the purview of cl. (5)(b)(ii). But
it is not possible to say that a law for permanent
acquisition of property is such a law. The object of the
acquisition may be the ,opening of a public park for the
i mprovenent of public health or

(1) [1954] S.C.R 587. (2) [1954] S.C.R 674.

575

the erection of an enbanknent to prevent danger to life or
property from flood,. What ever the object of t he

acquisition may be, the acquired property belongs to the
St at e. The State is free to deal with the property as it
chooses after the acquisition. It nmay close the public park
and wuse the property for other purposes. The river may
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recede or change its course so that it may no |onger be
necessary to keep the enbanknent and the State nay then sel
the property and appropriate the sale proceeds to its own
use. Clause (5)(b)(ii) was intended to be an exception to
cl. (2) and must be ,strictly construed. Acqui sitions of
property for the opening of a public park or for the
erection of dams and enbankments were al ways nade under the
Land Acquisition Act, and it could not have been intended
that such acquisitions could be nmade wunder |aws comng
within the purviewof cl. (5)(b)(ii) wthout payment (of
conpensati on. We have conme to the conclusion that cl
(5)(b) (ii) did not protect laws for acquisition of
properties fromthe (operation of cl. (2) as it stood before
the Constitution (Fourth Anendnment) Act.
The Constitution (Fourth Amendnent) Act anended cl. (2) and
inserted a new clause (2A). The anended cl. (2) and the new
cl. (2A) are in these terns:
"31(2). No property shall be conpulsorily
acquired or requisitioned save for a public
purpose and save by authority of a |aw which
provi des for conpensation for the property so
acquired or requisitioned and either fixes the
amount of the conpensation or
fies the
principles on which, and the manner in which
the conpensation is to be determned and
given; and no such law shall - be called in
guestion in any, court on the ground that the
conpensation provided by that law is not
adequat e.
(2A). Where a | aw does not provide for the
transfer of the ownership or right to
possessi on of any property to the State or to
a corporation owned or ~Controlled by the
State, it shall not be deermed to provide for
the conpul sory acquisition or requisitioning
of property, notwithstanding that it /deprives
any person of his property."”
The effect of the Constitution (Fourth Amendnment) Act is
that a deprivation of property short of transfer ~of the
ownership or the right to possession of any property to the
State is not within the purview of cl. (2): A law nade
after the Constitution (Fourth Amendnent) Act providing for
destruction of property or inpairnment of its value is not
invalid because it does not provide for paynent of
conpensation. But we have seen that in the context of Art.
31 as it stood before the Constitution (Fourth ~Anendnent)
Act, cl. (5)(b)(ii) was not intended to save llaws for. the

acquisition of property fromthe operation of cl. (2). The
Fourth Amendrment did not anend cl. (5)(b)(ii) nor change its
original neaning. Cases of destruction of property or
i mpai r ment

576

of its value are no longer within the purview of cl. (2) and
it is.., not necessary to invoke cl. (5)(b)(ii) to save laws

nmade after the Fourth Anendnent providing for such forns of
taking of property. But even now, cl. (5)(b)(ii) 1is not
whol |'y oti ose. Clause (5)(b)(ii) will pr ot ect | aws
providing for requisitioning or temporary occupation of
property strictly necessary for pronotion of public health
or prevention of danger to life or property. The I|law may
authorise the State to requisition the property tenporarily
for abating the public nenace wthout paynent of
conpensation if the menace cannot be abated in sone other
recogni sed way. W hold that a law for acquisition of

spec
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property is not protected by cl. (5 (b)(ii) of Art. 31 as it
now stands after the Constitution (Fourth Amendnent) Act.

In our opinion, Act No. 6 of 1955 is a law for acquisition
of property and not a law for preventing danger to life or
property and is not protected by cl. (5)(b)(ii) from the
operation of cl. (2).

The Assam Enbanknment and Drai nage Act, 1941 (Assam Act No. 7
of 1941) which is in force in the State of Assam shows that
flood control, drainage and construction of enbanknents are
possi ble w thout acquisition of private property. The Act
recogni ses both private and public enbanknents. Section 4
of the Act authorises the Enbankment O ficer to renove
obstructions endangering the stability of enbanknments and
dr ai ns, to remove and alter enbankments and dr ai ns
endangering safety to any town or village or likely to cause
| oss of property and to construct enbanknments and drains the
absence of which endangers the safety of any town or

vi | | age: In case of grave and inmm nent danger to Ilife or
property he may forthwi th commence the execution of any such
wor K. Sections 7 to 9 contenplate the preparation and

execution-of schenes for inproverment of drains, enbanknments
and fl ood protection. The schene may provide for the charge
of an annual rate on all lands benefited by the schene.
Section 10 provides for payment of conpensation for any |oss
arising inter alia/fromthe carrying out of works under ss.
4 and 9. This Act is in operation in Assamfor the last 25

years and necessary neasures for flood control and
construction of enbankments have been carried out under this
Act . This Act shows that it is-possible for the State to
t ake al | necessary -measures- for flood contr ol and

construction of enbankments without arrogating to itself the
power of acquiring private property wthout paynent of
adequat e compensati on.

It follows that Act No. 6 of 1955 is not protected from the
operation of Art. 31(2) either by Art. 31A or by Art.
31(5)(b) (ii). The next question i's whether Act No. 6 of
1955 contravenes Art. 31(2). The constitutionality of the
Act nust be judged by Art. 31(2) as it stood before the
Constitution (Fourth Anendnent) Act. In The State of West
Bengal v. Bel a Banerjee and O hers(1)

(1) [1954] S.C.R 558.

577

the Court held that while the | egi sl ature had a
di scretionary power of laying dowmm the principles which
shoul d govern the determ nation of the anmpunt to be given to
the owner for the property appropriated, 'such principles
must ensure that what is determ ned as payable was a just
equi valent of what the owner was deprived of and  that
subject to this basic requirenent of full indemification
for the expropriated owner, the Constitution allowed free
play to the legislative 'judgnent as to what principles
shoul d guide the determination of the anount payabl e. The
Court decided that West Bengal Land Devel opnent and Pl anni ng
Act, 1948 passed primarily for the settlement of immgrants
from East Bengal fixing the nmarket value on Decenber 31

1946 as the ceiling on conpensation without reference to the
value of the land at the time of the acquisition which m ght
be made many years later offended Art. 31(2) as it did not
ensure paynent of the just equivalent of the land. The Act
was not saved fromthe operation of Art. 31(2) by Art. 31(5)
as it was not certified by the President as provided for by
Art. 31(6). In Wst Ramad Electric Distribution Co. Ltd.,
v. State of Madras, (1), the Court rejected the contention
that the Madras Electricity Supply Undertakings (Acquisi-
tion) Act No. 19 of 1954 was violative of Art. 31(2), as the
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appellant did not furnish any material to show that the
conpensati on payabl e under the Act was not a just equival ent
of the property acquired. In State of WMdras v. D
Nanmasi vaya Mudaliar(2), the Court held that the WMadras
Lignite (Acquisition of Land) Act No. 21 of 1953 providing
for assessnent of conpensation on the basis of the market
value of the land prevailing on August 28, 1947 and not on
the date on which notification was issued under s. 4(1) of
the Land Acquisition Act and providing that in awarding
conpensation the val ue of non-agricultural inproverents com
menced since April 28, 1967 would not be taken into
consi deration did not ensure paynent of just equivalent of
the land appropriated ‘and was in contravention of Art.
31(2). Now, Act No. 6 of 1955 by s. 6(1) provides that the
owner of the |and shall get conpensation for land including
standi ng crops and trees, if any, but excluding buildings or
structure a sum not exceeding 40 tines the annual |and
revenue in case of periodic patta land and 15 tines the
annual | and revenuein case of annual patta |land. The res-
pondent in his petition definitely charged that t he
conpensati-on payabl e under the Act was illusory and
i nadequate. The State of Assam made no attenpt to show t hat
a mltiple of Iand revenue payable for the land is a just
equi val ent of or has any relation to the narket value of the
land on the date of the acquisition. It is well known that
since the assessnent of |and revenue i n-"Assam nany years ago
the market value of lands has increased by leaps ,and
bounds. The latter part of s. 6(1) makes a  pretence of
saying that in determining the conpensation the Collector
shal I take

(1) [1963] 2 S.C.R 747. (2) [1964] 6 S.C.R 936.
L/ J(N)6SCl - 11
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into account the value of the land as at the date 'of the
acquisition and other factors, but “this is neaningless
considering that wunder the first part of s. 6(1) the
conpensation cannot exceed a fixed nmultiple of the annua
land revenue. Section 6(2) provides that the owner / shal
get conpensation for the building or structure, if any, a
sum equi val ent to the sale proceeds of the materials of the
same plus 15 per cent thereof. The sale proceeds of the
materials cannot be regarded as a just equivalent of the
value of the building as it stood at the tinme of the
acqui sition. In our opinion. Act No. 6 of 1955 -does not
ensure paynment of a just equival ent of the land appropriated
and is violative of Art. 31(2) as it stood before the Fourth
Amendnent .

The next question is whether Act No. 6 of 1955 offends  Art.
14 of the Constitution. The Land Acquisition Act, 1894 s
in force in the State of Assam and under it private property
may be acquired for any public purpose on paynment of market
value of the land at the date of the publication ‘of the
notification wunder s. 4(1). Section 17 of the Act nakes
special provision for the speedy acquisition of waste  or
arable land in cases of energency. Wile that Act is in
force in the State of Assam the State Legislature passed
Act No. 6 of 1955 providing for speedy acquisition ,of |and
for the public purpose of carrying out works or other deve-

| opment rmeasures in connection with flood control or
preventi on of erosion on paynent of conpensati on assessed on
the basis of a multiple of the annual |and revenue. The

result is that in the State ,of Assam sone |and nmay be taken
under Assam Act No. 6 of 1955 for the purpose of works and
ot her nmeasures in connection wth flood control and
prevention of erosion on payment of nom nal conpensation
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while an adjoining land may be taken for other public
purposes under the Land Acquisition Act on paynent of
adequat e conpensati on. The question is whether this
differential treatment of |and acquired under the two Acts
is permssible under Art. 14. The constitutional guarantee
of Art. 14 requires that all persons shall be treated alike
in like circunstances and conditions. The Article pernits
reasonable classification and differential treatment based
on substantial differences having reasonable relation to the
objects sought to be achieved. 1t is not possible to hold
that the differential treatnment of the | ands acquired under
the Land Acquisition Act, 1894 and those acquired under
"Assam Act No. 6 of 1955 has any reasonable relation to the
object of acquisition by the State. In P. V. Midaliar v.
Dy. Collector(1), the Court held that the Land Acquisition
(Madras Amendnent) Act, 1961 providing for the acquisition
of lands for housing schenes and | aying down principles for
fixing conmpensation different fromthose prescribed in the
Land Acqui sition Act was viol ative of Art. 14.
Di scrimnation between persons whose |ands were -acquired
under housi ng schenes and those whose | ands were ;acquired
for other purposes coul d not be sustained, under Art. 14.
[1965] 1 S.C. R 614.
579
Al though it was contended that the anending Act was passed
to neet an urgent demand to clear up-sluns, the Act as
finally evolved was not confined toany such problem and
and coul d be acquired under the amending Act. . for housing
schenes and ot her objectives. The Court said at p. 634:
Qut of adjacent lands of the same quality and
value, one nmy be acquired for ~a housing
schene under the Anending Act and the other
for a hospital under the principal Act; out of
two adjacent plots belonging to the sane
i ndi vi dual and of the same quality and val ue.
one may be acquired under the principal Act

and the other under the Amending Act. From
what ever aspect the nmatter is |ooked at. the
alleged differences have no | reasonabl e

relation to the object sought to be achieved."
In our opinion, the classification of land required for
wor ks and ot her neasures in connection with flood contro
and prevention of erosion and | and required for other public
pur poses has no reasonable relation to the object sought to
be achi eved. viz., acquisition of the land by the State. In
ei ther case, the owner loses his land and in his place, the
State becomes the owner. There is wunjust discrimnation
between owners of land simlarly situated by the nere
acci dent of sone |and being required for purposes nentioned
in Assam Act No. 6 of 1955 and sone | and being required for
ot her purposes. We hold that Assam Act No. 6 of ~-1955 s
violative of Art. 14.
On behal f of the respondent it was contended that Act No. 6
of 1955 is violative of Art. 14 on the additional ground
that it is open tothe State to acquire property in
connection wth flood control or prevention of erosion
ei t her under the Land Acquisition Act or under Assam Act No.
6 of 1955 at its sweet will. There is considerable force in
this contention. The record shows that even after the
passing of Act No. 6 of 1955 the State of Assam has acquired
other lands for erecting enbanknents in connection wth
flood control and has paid full conpensation to owners of
those | ands under the Land Acquisition Act. However,
Counsel for the appellants con-tends that in view of Art.
254(2) of the Constitution Assam Act No. 6 of 1955
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supersedes the Land Acquisition Act, 1894 in so far as the
|ater Act enables acquisition of property for the purposes
of works and ot her devel opnent measures in connection wth
flood control or prevention of erosion. W have not 'heard
full arguments on this new contention realised by counse

for the appellants. W, therefore, do not propose to decide
it or to strike down Act No. 6 of 1955 on the ground that
the State may acquire lands at its option either under Assam
Act No. 6 of 1955 or under the Land Acquisition Act. For
the purposes of this case it is sufficient to say that Assam
Act No. 6 of 1955 is violative of Art. 14 on The ground
mentioned in the earlier paragraph

580

it follows that Assam Act No. 6 of 1955 is violative of
Arts. 14 and 31(2) of the Constitution and rmust be struck
down. The next question is whether Assam Act No. 21 of 1960
is valid. This Act provides that any |and taken over for
the purposes of construction of enbankments or carrying out
wor ks or ot her developnment nmeasures in connection with flood
control . ‘or-prevention of erosion before it cane into force
shall be deened to have been validly acquired wunder the
provi sions of Assam Act No. 6-of 1955 unless the acquisition
was validly made under any other law for the tinme being in
force. By force of Assam Act No. 21 of 1960 the land so
taken over is deened to be. acquired under Assam Act No. 6
of 1955. As Assam Act No. 6 of 1955 is-invalid, the deened
acqui sition under. Assam Act No. 21 of 1960 is equally
i nvalid. The State legislature has no power to enact that
an acqui sition nade under a constitutionally invalid Act is
val i d.

Counsel submtted that AssamAct No. 21 of 1960 is a piece
of | egi sl ation provi di ng for acqui sition of | and
i ndependently of the earlier Act and the validity of this
Act nust be judged by reference to Art. 31(2) as it ' stood
after the Constitution (Fourth Amendment) Act. W are
unable to accept this contention. In support /of his
contention. counsel drew our attention to the provisions of
ss. 2, 3, 4 and 5. Under s. 2, the land deemed to be
acquired wunder the earlier Act vests and is deened to have
vested in the State Governnment fromthe date the land was
actual ly taken possession of. Under s. 3, the Collector _is
enjoined to assess the value of the | and deemed to have been
acquired wunder s. 2 in accordance with the principles |laid
down in s. 6 and to make an award under s. 8 of the earlier
Act and the owner is entitled to claim certain interest.
Section 4 protects action taken in good faith in connection
with the | and deemed to have been acquired under s. 2. Under
s. 5, except as otherw se provided under the Act, the
provisions of the earlier Act shall apply nmutatis nutandis
in respect of the acquisition of |and deenmed to have been
acquired under s. 2. It is to be seen that the core of Assam
Act No. 21 of 1960 is the deeming provision of s. 2  under
which certain |ands are deened to be acquired under the
earlier Act. As this deemng provision is invalid, all the
other ancillary provisions fall to the ground along with-it.
The later Act is entirely dependent wupon the continuing
existence and validity of the earlier Act. As the earlier
Act is wunconstitutional and has no 1|egal existence, the
provi si ons of Act No. 21 of 1960 are incapable of
enforcenent and are invalid. 1In view of this- conclusion

the other questions with regard to the validity of Act No.
21 of 1960 do not arise. The Assam High Court rightly held
that the notices of acquisition issued under Assam Act No.
21 of 1960 are invalid.

In the result, the appeal. fails and is disni ssed.
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V.P.S. Appeal dism ssed.
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