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U P. Sales Tax Act, 1948--S. 31--Scope of.

HEADNOTE

The respondent filed its sales tax returns for the
assessment years 1948-49 and 1949-50 on the basis of its
turnover of two previous years. In respect of «certain
comodities, the rate of sales tax was enhanced with effect
fromcertain dates falling within the assessment years.

The High Court on reference took the view that the
dealer who had chosen to be assessed on the basis of its
turnover of the previous year of assessnent, was liable to
be assessed at the rule prevailing on the first day of the
rel evant assessnment vyear and that any change in the rate
during the assessment year could not be ‘applied to that
assessnent.

The assessee, who had paid tax at the ~enhanced rate,
applied for refund of the excess tax together with  interest
thereon under s. 11(6) of the U P. Sales Tax Act, 1948. The
Addi ti onal Judge (Revisions), however, rejected the applica-
tion holding that refund was not pernissible inview of s.
31 introduced by the Anending Act- (U P.  Act -3 of 1963).
That section provided that where a dealer opted to be as-
sessed to tax on the basis of his turnover of the previous
year, he shall be assessed to tax at | such.rates as are
preval ent during the year for which the assessnent is  being
nmade, and if the rates of tax are altered during such as-
sessnent year, the dealer, in respect of ‘the turnover of
such goods, shall be liable to pay tax at the altered rates,
as if the altered rates were in force during ‘the previous
year al so proportionately for the nunber of days-involved as
they were in force during the assessnment year. According to
sub-section (2) of that section the assessnments nade at the
enhanced rates in accordance with the notification dated
April 9, 1948 were to be deened to be good and valid as if
they had been duly nmade and as if the anendment made by the
insertion of s. 31 had been in force on all material dates.
It was expressly provided by the sub-section that that was
to be so notwithstandi ng any judgnent, decree or order of
any court.

The High Court quashed the order of assessment on the
ground that the Revising Authority was not free to take a
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different view fromthe one expressed by it (H gh Court) on
any ground whatsoever, including the ground of any subse-
guent anendnent of the | aw.

Al'l owi ng the Appeal to this Court,

HELD: There is nothing wong with the view taken by
the Revising Authority. When S. 31 of the Act is valid, and
is retroactive .and the Legislature has shown the intention
of restoring the assessnents and orders made before the
amendnment as good and valid in law as if they had been duly
made. that was enough to set the controversy at rest. The
amendment made by S. 31 was retroactive and applied to
assessnments pending or closed as if the Anending Act had
been in force at ‘all material tinmes. [554C- D, 552C

Conmi ssioner ~ of Sales Tax, U P.v. Bijli Cotton MIIs,
Hat hras, [1964] 7 S.C.R 383 referred to.

(a) Section 31 was sought to be applied to the facts
of the case when the Additional Judge (Revisions) was in
seisin of the case for the purpose of passing the necessary
orders to dispose it of finally in conformty wth the
j'udgrent of
549
the High Court. 1f he had passed an order under s. 11(6) of
the Act as directed by the H gh Court, that would have been
of no consequence and woul d have been inoperative because of
s. 31(2). /[553B-C & F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1694 of 1971
(From the Judgrment and Decree dt. 11-2-70 of the All aha-
bad High Court in Cvil Msc. Wit No. 973 of 69).
S.C. Manchanda and O P. Rana for the Appellants.
K. Sen, J.P. Goyal -and Shreepal Singh, for the Re-
spondent .
The Judgrment of the Court was delivered by
SHINGHAL J. This appeal by the /'State of Utar
Pradesh and three sales tax officers is directed against the
judgrment of the Allahabad H gh Court dated’ February 11
1970. The H gh Court has granted a certificate of fitness
under clause (c) of article 133(1) of the Constitution
Respondent Mddi Industries Limted. hereinafter referred
to as the dealer, was known earlier as the Mddi Sugar MIls
Ltd. It manufactured various articles |like sugar, oi |
vanaspati and soap. It exercised the option under section
7 (as it stood prior to its anendment by section 7 of ~ U P
Act XI X of 1956) of the U P. Sales Tax Act, 1948, hereinaf-
ter referred to as the Act, to submt its returns of sales-
tax on the basis of its turnover of the previous yearns and
filed the returns accordingly. The assessnent years for
which the returns were filed were 1948-49 and 1949-50, and
the correspondi ng previous years were Novenber 1, 1946 to
Cct ober 31, 1947, and Novenber 1, 1947 to Cctober 31, 1948
respectively. The rate of sales tax for certain comuodities
was enhanced during the assessnent year 1948-49, with
effect fromJune 9, 1948, and for sonme other comodities
with effect fromJuly 1, 1948. The deal er contended that
sales tax on its entire turnover of the two previous years
should be assessed at the old rate of 3 pies per rupee and
not at the enhanced rate of 6 pies per rupee because the
enhancenent was nade after both the previous years had ex-
pired. The Sales Tax Oficers rejected that contention and
assessed ’'the sales tax at the enhanced rates. The appel-
late authority however upheld the dealer’s contention and
the matter went up in revision to the Judge (Revisions). He
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upheld the order of the Sales Tax O ficer. The deal er
applied for a reference under section 11 (1) and the fol-
lowing two questions of lawwere referred to the High
Court, -
"(1) Whether the enhanced rate under notifica-
tions dated 8th Jane, 1948 and 30th June,
1948 issued under section 3-A of the
U P. Sales Tax Act. 1948 are ap-
plicable to the-sales of goods ment i oned
in par agraph 2 above which took place
bef ore 8th June 1948 and 30th June
1948.
(2) Wiether sub-section (ii) of section
3-A " of the U P. Sales Tax Act, 1948,
enmpower.s Pr ovi nci al CGovernment to fix
the rate of sales tax in respect of an
assessnment year or in respect of certain
specified sales only ?"
550
By its judgnment dated July 24, 1961, the Hi gh Court answered
question No. 1 in favour of the dealer, but declined to
answer the other question. The H gh Court took the view
that the dealer who had chosen to be assessed on the basis
of its turnover of the previous year was liable to assess-
nment, on the entire turnover of the previous year, at the
rate prevailing on the first day of the relevant assessnent
year and that any change in the rate of the sales tax during
the course of the assessment year could not be applied to
t hat assessment . The deal er filed an_ application under
section 11(8) of the Act for a direction for the paynent
of interest on-the anount which had becone refundable as a
result of the judgnent of the H gh Court. The H gh Court
held in its order dated February 22, 1966 that the dealer
was entitled to interest at the rate of two per cent on
t he refundabl e ampunt:. The dealer accordingly nmade an
application to the Revising Authority on Cctober 11, 1968 to
pass an order under sub-section (6) of section 11 for a
refund of Rs. 3,48,420/13 with interest at two percent per
annum  The Additional Judge (Revisions) Sales Tax however
di smissed the application by his order dated Decenber 28,
1968, as he took the view that that was  not perm ssibl e
because of the insertion of section 31 in the Act by the
Utar Pradesh Bikri Kar (Sanshodhan) Adhiniyam 1962 (U. P.
Act |1l of 1963) hereinafter referred to as the Amendi ng
Act. The dealer felt aggrieved and filed a wit petition
under article 226 of the Constitution. It is that petition
which has been allowed by the inpugned judgnent of the
H gh Court dated February 11, 1970 by which the order of the
Addi tional Judge (Revisions) Sales Tax Meerut, /dated Decem
ber 28, 1968, has been quashed and a direction has been
given to himto pass an appropriate order “under section 11
(6) of the Act in accordance with the law and in the |ight
of the observations made by the Hi gh Court. ‘This is why
the State of Utar Pradesh and others have come upto this
Court in appeal
W have made a nention of the facts bearing on the
controversy, and we nay as well refer to the relevant provi-
sions of the |aw
The Act cane into force on April 1, 1948. It provided
for paynent of the sales tax on several compdities at a
uniform rate of 3 pies in the rupee. Section 3-A was in-
serted by Act XXV of 1948 conferring certain powers on the
Provi ncial Government. The provincial CGovernment issued a
notification under that section declaring. inter alia, that
with effect fromJune 9, 1948 the rate of sales tax in
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respect of the turnover of the goods specified in the noti-
fication shall be as stated in the schedule to the notifica-
tion. The rate of tax was thus enhanced to 6 pies per
rupee. The enhancenent of the tax was challenged on the
ground that it was not permissible in the case of an asses-
see who had taken the option to submit his return on the
basis of the turnover of the sales in the previous year as
he was liable to pay the tax according to the rates pre-
vailing- during the assessnent year. That case canme up to
this Court at the instance of the present respondent, which
was then known as the Mdi Sugar MIls Limted. and it was
hel d in Conm ssioner of Sales Tax, Uttar Pradesh v. The Mod

Sugar MIls Ltd. (1) that the assessee who had

(1) [1961] 2 S.C R 189.

551
el ected to submit his return on the turnover of the previous
year was liable to be assessed to sales tax at the rate

force on'the first day of the year of assessnment because the
liabi ity arose on that date, and any subsequent enhance-
ment” of the rate by the notification under section 3-A did
not alter the liability, The Legislature however passed
t he Anending Act and inserted the follow ng as section 31, --
"31(1) Were any dealer has, in accord-
ance with the provisions of Section 7, as it
stood prior to its amendnent by Section 7 of
U P. Act XIX of 1956, opted to be assessed to
tax on the basis of his turnover of the previ-
ous year, he shall be assessed to tax at such
rates as -are prevalent during the year for
whi ch the assessnent is being made, and if the
rates of tax on any goods or class of goods
are altered during such assessnent year, the
dealer, in respect of the turnover of such
goods, shall~ be liable to pay tax at t he
altered rates, as if the altered rates were in
force duringthe previous year also propor-
tionately for the sanme nunber of days as they
are in force during the assessnent year
(2) Notwi thstandi ng any judgnent, decree
or order of any court, all ~assessnments or
orders mmde, actions or proceedings taken,
directions issued, jurisdictions exercised or
tax levied or collected by any officer or
authority purporting to act under the provi-
sions of sub-section (1) of Section 7, as it
stood prior to its amendnent by Section 7 of
U P. Act XIX of 1956, shall be deemed to 'be
good and valid in law as if such  assessnents,
orders, actions, proceedings, directions,
jurisdictions and tax have been’ duly made,
taken, issued, exercised, |evied or collected,
as the <case may be, under or  in accordance
with the said provisions of this Act as anend-
ed by the Uttar Pradesh Bikri Kar (Sanshodhan)
Adhiniyam 1962 and as if the anendnent so
made had been in force on all material dates.
Expl anation--For the purposes of this section t he
expression "previous year" shall have the neaning assigned
to it in sub-clause (ii) of clause (j) of Section 2 of this
Act, as it stood prior to its anendment by Section 2 of
the U P. Act Xl X of 1956."
The validity of the aforesaid section 31 of the Act came up
for consideration in this Court in Commissioner of
Sales Tax, UP. v. Bijli Cotton MIls Hathras(1l) and was
uphel d. It was held that as the Legislature had anended
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the Act and declared that notw thstanding the option exer-
ci sed by the assessee the tax would have to be conputed in
the light of the rates prevailing in 1948-49 as if they
were projected upon the turnover of the previous year, the
Legi sl ature had expressly stated that that rule would pre-

vail as if it were in force during the assessment year and
all assessments would be made in the light of the anended
provi si on. It was observed that in taking that view this

Court was seeking to apply a legislative provision whi ch
was, by express enactnment, in force at the tinme when t he

liability

(1) [1964]7 S.C.R 363.

552

arose, for section 31 incorporated by the Arendi ng Act was
to be deenedto have been in operation at all nateria
times in supersessi on of the previous rule declared by
this Court. It was held further that this would be the

position even if the laws were anended with retroactive
operation during the pendency of a reference to the High
Court . I't was accordingly held that "if the law which
the Tribunal seeksto apply to the dispute is anended, so as
to nake the lawapplicable to the transaction in dispute, it
woul d be bound to decide the question in the light of the
| aw so anended.” ~ The validity and the retroactive operation
of section/31 have therefore been placed beyond chal | enge by
the aforesaid decision in Bijli Cotton MIIls’ case and have
in fact not been chall enged by counsel for the dealer. It
my be mentioned that inits judgnent in Bijli Cotton
MIlls" case this Court took notice of its earlier decision
in the Mddi Sugar M1ls" case (supra) so that it is well
settled that the anendnent nmade by section 31 is retroac-
tive and applies to assessnents pending or closed as if the
Anmendi ng Act had been in force at material tines.

The question is whether the judgnment of the Hi gh Court
dated July 24, 1961 answering question No. 1 of the afore-
sai d reference by stating that the sales tax had to be
charged fromthe deal er for the assessnent year 1948-49 at
the rate applicable to the various commodities on April 1,
1948, and for the assessnment year 1949-50 at the rate
applicable on April 1, 1949, was binding on the Addi ti ona
Judge (Revisions) in spite of the amendment made by the
Amendi ng Act by insertion of section 31 in the Act ? The
Hi gh Court has taken'the viewin its inpugned judgment
dated February 11, 1970 that the Revising Authority was not
free to take a different view fromthe one expressed by it
(Hgh Court) on "any ground what soever",” including the
ground of any subsequent amendnent in thelaw, and that /it
was bound to decide the case in conformty with the judgnent
of the H gh Court. The High Court has expressed its view
as follows ,--

"The judgnent of the High Court may be
said to have becone erroneous as a result of
t he amendnment but so long as' ‘the judgment
stands, it is binding upon the parties ~and
the revising authority has no option except to
give effect to it inits c, order passed under
section 11(6)."

The Hi gh Court further nmade the follow ng
observation, - -

"W however, express no opinion as to
the course. which the departnent should.
adopt in a situation like this, but we have no
doubt in our mind t hat t he amendnent
brought about by section 31 of the Act does
not nake the judgement of the Hi gh Court a
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nullity and the Judge '(Revisions) was not
free to ignore it for any reason whatsoever."

The question is whether lifts view of the Hgh Court is
correct ? The answer to the question depends on the answer
to the further question whether the proceedings for the
assessnment of the sales tax had beconme final after the Hi gh
Court’s judgnent dated July 24,

553
1961 or whether, after that judgnment, sonething remained to
be done by the Additional Judge (Revisions) ?

Sub-section (6) of section 11 of the Act provides that
the H gh Court, upon hearing the reference, shall decide
the questions of [‘aw and shall deliver its judgnent thereon
and shall send its copy to the Revising Authority and the
Conmi ssi oner  of Sales Tax, "and the Revising Authority
shal I thereupon pass such orders as are necessary to dispose
of the case in conformty with such judgnment." So while the
Addi tional, Judge (Revisions) was in seisin of the case for
the Limted purpose for passing such orders as were neces-
sary to dispose it of in conformty with the judgnment of the
High Court, it _cannot be gain said that he was in such
seisin and was required, in the facts and circunmstances of
this case, to make an order which would nake the assessnent
order final and binding in all respects. It was at that
stage that section 31, which was inserted by section 7 of
the Anendi ng Act, was sought to be applied to the controver-
sy. According to sub-section (2) of that section, the
assessnents nmade at the enhanced rates, in accordance wth
the notification dated April 9, 1948, were to be deened to
be good and valid as if they had been duly made, and as if
the anendnment nmade by the insertion of section 31 had been

in force on all material dates. It was expressly provided
by the sub-section that that was to be so not wi t hst andi ng
any judgrment, decree or order of any court. | The order of

t he Addi tional Judge (Revi sions) dated Decenber 28, 1968
had therefore the effect of recognising the restoration of
the orders of assessnent which were nade by the Sales Tax
O ficer at the enhanced rates, and sub-section (2) of section
31 had the effect of nmking them"good and valid in  |aw'
It cannot be said that the Additional Judge (Revisions)
erred in taking that view, and in not passing an order for
giving effect to the judgnent of the H gh Court dated July
24, 1961 which had becone unenforceable by the aforesaid
section 31. It has to be appreciated that even if the
Addi tional Judge (Revisions) had passed an order under sub-
section C(6) of section 11 of the Act as directed by the
H gh Court, that woul d have been of " no consequence and
woul d have been inoperative because of the specific | provi-
sions of subsection (2) of section 31, so that the position
woul d have been the same as if no such ~order had been
passed at all

The High Court has expressed the view 'that i f its
judgrment (dated July 24, 1961) was considered by the depart-
ment to be erroneous, it could have filed an appeal against
it tothis GCourt. wunder article 136 of the Constitution to
have it set set aside or nodified. It is not clear to us
how that woul d have been possible when the Anending Act
had not been passed till then, and was enacted sone 11/2
years thereafter. The other suggestion of the H gh Court
that it may have been open to the departnment to ask for a

fresh reference to it against the order of the Revising
Authority wunder section 11 (6) on the ground that by the
amendment a fresh question of law had arisen, is also

unt enabl e because that order (dated Decenber 28, 1968) was
in favour of the department. |In fact any suggestion or
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observation of the High Court for seeking any other node of
redress is beside the point for the State felt aggrieved
agai nst the inpugned
554

judgrment of the High Court dated February 11, 1970 and has
conme up in appeal against it. And nowthat this Court is in
seisin of the case, it would be a work of supererogation to
require the parties, or any of them to go back to the
Addi tional Judge (Revisions) or the High Court for an
or der.

It has next been argued that the anendment made in the Act
by insertion of section 31 can not possibly be inplenented
as no nachinery has been provided to give effect to it and
that it should therefore have been ignored altogether. This
argunent has been nmade with reference to this Court’s
decision in Mdi Sugar MIIs’ case (supra), but it is futile
because no question regarding any such machi nery coul d
possi bly be said to arise for the purpose of giving effect
to section 31 of the Act in the facts and circunmstances of
t'hi-s case.

So when section 31 of the Act is dearly valid and is
retoractive, and the Legislature has shown the intention of
restoring the assessnents and orders made under the provi-
sions of sub-section (1) of section 7 (as it stood prior to
its anendnent by section 7 of U /P. Act XI X of 1956) as good
and valid assessnments in law, as if they had been duly made,
that was enough to set the controversy at rest and there is
nothing wong wth the viewwhich has been taken by the
Addi ti onal Judge (Revisions) in his order dated Decenber 28,
1968.

The appeal is allowed and the inpugned judgnent of the
Hi gh Court dated February 11, 1970, is set aside. In the
circunstances of the case, the parties shall pay and bear
their own costs.
P.B.R Appeal al | owed.
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