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ACT:
Indian Limtation Act (9 of 1908), s. 14 'O her cause of a
like nature,’ scope of.

HEADNOTE

The plaintiff filed a noney suit claimng rent in respect of
certain structures, for the period upto the date of suit and
for future rent as damages. It was decreed by the tria
court in its entirety, but the H gh Court negatived the
claim for future danages on the sole ground that in a pure
nmoney suit, no decree could be granted for recovery of
conpensation after the date of suit or after the date of
decree The plaintiffs then filed a suit claimng damages for
the period wupto the date of the second suit / which
included the period for which the claimwas disallowed in
the first suit. As the total period was nore than 3  years,
protection fromlimtation for the period beyond 3 years was
claimed under s. 14 of the Limtation Act, 1908, by
deducting the time during which the earlier suit was
prosecuted, and also on general principles. The cause  of
action for the two suits was the sane and it was found  that
the previous suit had been prosecuted in good faith and wth
due diligence.

HELD : The plaintiff was entitled to deduct the time during
which the earlier suit was pending.

(Per Shah and Gover, JJ.) : The condition for t he
applicability of s. 14(1) to, the present case is'that the
court in which the previous suit was filed should have been
unable to entertain the claimrelating to future nmesne

profits, ’'fromdefect of jurisdiction or 'other cause of a
li ke nature’. The words 'other cause of a |like nature’ nust
be construed liberally and two constructions have been

placed wupon the words. (a) In Nrityanmoni Dassi v. Lakhan
Chandra, |.L.R [1916] 43 Cal. 660 (P..C.) it was held that
if there was an effective decree by a conpetent court
capabl e of being enforced until it was set aside, the period
of litigation of that suit was deductible fromthe period of
limtation ’'for a second suit filed for that sane relief;
and (b) in Jaikishan Singh v. Peoples Bank, |.L. R [1944]
Lah. 451 (F.B.) it was held that the defect must have been
of such a character as to make it inpossible for the court
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to entertain the suit or application in its inception, or at
any rate, prevent it fromdeciding the matter on nerits,
[400 GH 401 C, 402 B, F-@G

In the present case, either of the tests is applicable,
because, (a) In the earlier nmoney suit the trial court had
passed a decree for recovery of future nesne profits, which
was effective till the High Court set it aside; or

(b) It ~could not be said that the previous noney suit was
al toget her m sconceived, and therefore, the defect in it was
of such a nature that it had to be decided before the claim
could be disposed of on nerits.

[403 E]

Makhan Lal Madak v. Grish Chandra 66 C WN. 692. referred
to.

The general principle deduced in Narayan Jivaji Patil wv.
Khandappagauda Patil, I.L-R [1939] Bom 173, from various
pronouncenents of the Privy Council that where a claim was
sati sfied either by

398

agreement. _of parties or by a decree of court, and if the
sati sfaction —or the decree was set aside subsequently in a
judicial proceeding a fresh cause of action would accrue in
favour of the claimant, was not relied upon because, s.
14(1) was applicable to the present case. [404 A-B, (

(Per Hegde, J.) : Section 14(1) in terns does not apply, but
in Mst. Ranee Surno Myee v. Shooshee Mikhee, 12 MI.A 244
it was held by the Judicial Commttee that a claimwhich is
satisfied, an expression held to include even getting a
decree on a claim if reopened because of the decree of the
appel | ate court or otherw se, a new cause of “action accrues
to the plaintiff on the date the earlier satisfaction is
taken away. This view has field the field for a long tine
and it is not in public interest to disturb it. Appl yi ng
the rule to the facts of the present case, a new cause of
action rmust be deemed to have accrued to the plaintiff in
respect of the mesne profits under di spute on the date the
decree of the trial court was set aside by the H gh Court.
[404 DG

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeals No. 1646 of
1966.

Appeal fromthe judgnment and decree dated April 11, 1963 of
the Calcutta Hi gh Court in Appeal from Oiginal Decree No.
306, of, 1959.

G L. Sanghi and D. N. Mshra, for the appel l'ant.

P. K Chatterjee and P. K. Ghosh, for the respondent.
The Judgnent of J. C SHAH and A N CGROVER JJ. was
delivered by GROVER, J. K S. HEGDE J. gave a separate
pi ni on.

Grover, J. This is an appeal by certificate froma judgnent
of the Calcutta H gh Court in which the sole question for
determ nation is whether the suit was barred by linmtation
The material facts may be stated. The appellant before us
was the defendant in a suit for recovery of danmages with
interest and costs. The suit was decreed by the trial judge
and that decree has been upheld by the H gh Court. The
defendant was a tenant under the predecessor of the
plaintiffs in respect of the shed and structures described
in schedule A of the plaint. |In or about the year 1939 the
predecessor-in-interest of the plaintiffs filed a title suit
in, the court of the Subordinate Judge, Alipore for
ej ectment and damages. A conprom se took place between the
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patties but the defendant did not vacate the premises in
terns of the conmpronmse and continued to renain in
occupation of the sane. The property was requisitioned
under Rule 75-A of the Defence of India Rules and
CGovernment took its possession on February 2, 1944. It was
derequi sitioned on Novenmber 21, 1945. For the period from
February 2, 1944 to Novenber 21, 1945 the plaintiffs
received nonthly conpensation fromthe Governnent at the
rate of Rs. 350/-. For the period of the defendant’s
al | eged wrongful occupation the plaintiffs filed two suits
agai nst the defendant. The first was for and recovery of
damages upto February 1, 1944 and the second was for damages

from Novermber 22, 1945 upto Novenber 21, 1948. The
plaintiffs also clained future damages till
399

recovery of possession although the suit was not one for
possessi on The suits were decreed by the | earned Subordinate
Judge i n Decenber 1951 at the rate of Rs. 300/- per nonth
for the entire period of claim In other words the <claim
for future nesne profits was also a]-lowed. On appeal the
H gh Court disallowed the claimfor future mesne profits and
reduced the rate to Rs. 200/- per nonth. The judgnent
di sposi ng of those appeals along with certain other appeals
whi ch arose out of a suit filed by the defendant with which
we are not concerned in the present appeal is reported in
India Electric Wrks Ltd. v. Ms. B. S Mantosh & Os.(1)
This is what was observed in that judgnent with regard to
the decree relating to future mesne profits at page 155 :-
"The rest of the decree in Suit No. 28 of 1948
was not —according to law and cannot be
mai nt ai ned. The suit was a pure  noney suit
and not a suit for recovery of possession of
i movabl e property and for mesne profits under
0.20, R 12., CivilV P.C_1In such a 'suit a
prelimnary decree may be passed for
possession and for assessnent, but in a pure
suit for recovery of nobney, no decree can bhe
passed for recovery of conmpensation after the
date of the suit upto the date of the ‘decree
or after the date of the decreeuntil-recovery
of possession. This part of the decree
shoul d, therefore, be set aside. ™
The plaintiffs then filed a suit on Novermber 5, 1956 for
recovery of an ampunt of Rs. 28,650/- together with'interest
thereon as damages at the rate of Rs. 300/- per nmonth~ from
Novenber 22, 1948 to Novenber 5, 1956 i.e. a period of 7
years, |l months and 15 days. For the period beyond 3 years
of the suit protection fromlimtation was clained prinmarily
under s. 14 of the Indian Limtation Act 1908,  hereinafter
called the "Act" and on general principles of suspension of
[imtation owing to the pendency of the earlier suits. The
def endant contested the suit principally on the ground that
it was barred by limtation. The rate at which damages were
clained was also disputed. The trial court was of the
opinion that the plaintiffs were entitled to the benefit  of
S. 14 of the Act and that no part of the claimwas barred by
l[imtation. As regards the rate of conmpensation or danages
the trial court fixed it at Rs. 250/- per nonth and decreed
the suit accordingly.
The defendant appealed to the High Court. The H gh Court
considered the question of the applicability of s. 14 and
held that the plaintiff could take advantage of it. The
rate of danages which had been determ ned by the trial court
was al so uphel d.
The admitted and proved facts are that the claim nade in
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the present suit was included in the previous noney suit No.
28 of 1948 and a decree had been passed by !he trial court
in favour of
(1) Al.R 1956 Cal. 148, 155.
400
the plaintiffs for the entire claimincluding the claim for
future damages. The plaintiffs were only required to pay
addi tional court fee as provided by the Indian Court Fee Act
for the claimrelating to future danmages and the plaintiffs
had in fact paid the required amobunt of additional court
f ee. The High Court, in the judgnent nentioned before and
in the portion extracted therefrom had negatived the claim
for future damages on the sole ground that no decree could
be granted for recovery of conmpensation after the date of
the suit or after the date of the decree in a pure nopney
Suit. In other words it was held that under the law the
court was not conpetent to decree such a suit.
Section 14 in so far as it is material for our purpose runs
as follows: -
S. 14(1) “I'n conputing the period of
I'imtation prescribed for any suit the tine
during which  the plaintiff has been
prosecuting wth due diligence another civi
proceedi ng,” whether in a_ Court of first
instance or in a Court of Appeal, against the
def endant shall be excluded, where the
proceeding is founded upon the sanme cause of
action and is prosecuted in good faith in a
Court « which, fromdefect of jurisdiction, or
other cause of alike nature, is unable to
entertainit.
(2)
Expl anati on |
Expl anation 11
Expl anation I1Il.-For the purpose of this
section msjoinder of parties or of causes of
action shall be deened to be a cause of a like
nature with defect of jurisdiction".
The High Court having found that the present claim of the
plaintiffs was also included in the previous suit the
condition that the previous proceeding should be founded
upon the same cause of action nust be held to have -been
sati sfied. The H gh Court has further held that the
previous suit had been prosecuted in good faith and w th due
di | i gence. In order to attract the applicability of S
14(1), therefore, all that has to be deternined i s whether
the court in which the previous suit was filed was unable to
entertain the claimrelating to future nmesne profits 'from
defect of jurisdiction" or "other cause of a |like nature"
It is comon ground and i ndeed cannot be argued nor ‘has any
attenpt been made to urge such a contention before us that
the court trying the previous suit was unable to entertain
it from defect of jurisdiction. The only question for
determ nation is whether the court was unable to entertain

the previous suit from"other cause of a like nature". In
401

Jai ki shan Singh v. The Peopl es Bank of Northern India(l) it
was pointed out that S. 14 of the Act wll have no

application where failure on the part of the petitioner or
the plaintiff to get the reliefs which he asked for was not
attributabl e to anything connected either with t he
jurisdiction of the court or with some other defect which
was |ike that of jurisdiction. It was observed that the
words "or other cause of a like nature", however, |liberally
construed nmust be read so as to convey somnething ejusdem
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generis or anal ogous to the preceding words relating to the
defect of jurisdiction. |If these words were read along with

the expression "is unable to entertain", they would denote
that the defect nust be of such a character as to nake it
i mpossi bl e for the court to entertain the sui t or
application in its inception or at all events as to prevent
it fromdeciding it on the nerits. |In other words, if the
defects were of such a nature that they had to be decided
before the case could be disposed of on nerits or it they
did not necessitate an exanination of the nerits of the case
they would be defects of a "like nature". The cases which
were decided on the principle that if "a plaintiff or a
petitioner failed to establish a cause of action in hinself
no deduction of time could be allowed under s. 14 were
noticed and it was accepted that they proceeded on a correct
Vi ew. [Ilustration of the facts which would be covered by
the words "or other cause of a like nature" as given in the

deci ded cases were : (i) if a suit had failed because it was
brought w thout proper leave; (ii) if it had failed

because. no~ notice under s. 80, Cvil Procedure Code, had
been given; (iii) where it-would fail for non-production of
the Collector’s certificate required by S. 7 of the Pensions

Act . In each one of these cases the court did not |ack
jurisdiction in its inception but the suit could not be
pr oceeded with and disposed of until the statutory

conditions laid down had been satisfied or fulfilled.
Mention nmay be made of two cases which are apposite out of
the, nunerous decisions relating to, the point under

consideration. In ‘Shrimati Nrityanoni Dassi ' & OQhers v.
Lakhan Chandra Sen(2) the plaintiffs were defendants in a
suit brought at a prior stage. In that suit they associated

thenselves with the plaintiffs and prayed for adjudication
of their rights. Henderson J. of the Calcutta H gh Court
who tried the suit decreed the clains of the plaintiffs and
made a simlar decree in favour of the defendants. The High
Court in its appellate jurisdiction, while affirmng the
findings of Henderson J., held that the decree granted by
him in favour of the defendants could not be maintained.
The decree was consequently varied and the defendants in
that suit were relegated to a fresh suit for the relief to
which they were clearly entitled. In

(1) I.L.R [1944] Lah. 451. (F B.)

(2) I.L.R [1916] 43 Cal. 660.

402
the subsequent suit the question of the bar of ~limtation
ar ose. This is what was observed by their’ Lordships wth

regard to the claimthat the prior period could be deducted
for the purpose of limtation :
"It was an effective decree made by a
conpetent court and was capable of /being
enforced wuntil set aside. Admittedly if the
peri od during which the plaintiffs wer e
litigating for their rights is deducted ‘their
present suit is in tine. Their Lordships
are of opinion that the plea of limtation was
rightly overruled by the Hi gh Court".
In Sarojendra Kumar Ditt v. Pumachandra Sinha (1) S. R Das,
J. (as he then was) expressed the view that the principle of
s. 14 was applicable not only to cases where the person
brought his suit in the wong court but also applied where
he brought his case in” the right court although he was
prevented fromgetting a trial on the nerits by sonething
whi ch, though not a defect of jurisdiction, was anal ogous to
that defect. There an attorney had made an application
under Chapter 38, Rule 48, Original Side Rules of the
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Calcutta High Court, for an order against his client for
paynment of the-sumallowed on taxation. As discretion was
conferred by the Rule to either make an order for paynent or
to refer the parties to a suit the matter was referred to a
suit in view of the facts of the case. The |I|earned judge
held that the plaintiff’s right had not been investigated in
the Chanber Application because it was considered that it
was a proper case where the attorney should be rel egated to.
a suit. It was, therefore. by reason of an infirmty or
defect of jurisdiction that the order for payment could not
be made. The defect of jurisdiction was in no way brought
about by the plaintiff or by any absence of diligence or
good faith on his part.. He was found entitled to the
benefit of s. 14 of the Act.

It is welt settled that although all questions of limtation
nmust be deci ded by the provisions of the Act and the courts
cannot travel beyond themthe words "or other cause, of a

like nature" npust be construed |iberally. Sonme clue is
furnished with regard to the intention of the |egislature by
the Explanation Il in s. 14(2). Before the enactnment of

the Act in 1908 there was a conflict anmpongst the Hi gh Courts
on the question whether msjoinder and non-joinder were
defects which were covered by the words "or other cause of a
like nature”. It 'was to set at rest this conflict that
Expl anation 111 was added. An extended neaning was thus
given to these words.” Strictly speaki ng nmsjoinder or non-
joinder of parties could hardly be regarded-as a defect of
jurisdiction or sonething simlar or analogous to it.

(1) A 1.R [1949] Cal. 24.

403

In our judgnent the present case is very simlar to the one
deci ded by the Privy Council in Shrimati Nrityanmoni. Dassi &
O's. v. Lakhan Chandra Sen(1l). There an -effective ' decree
had been nade by Henderson J., of the Calcutta Hi gh  Court
which enured to the benefit of the defendants but the
appel | ate court considered that such a decree could not have
been legitimtely nmade and set it aside. The period of
t he, previous litigation was held to be deducti bl e
apparently under the provisions of s. 14(1) of the Act. In
the case before us the trial court had passed a decree in
the money suit of 1948 for recovery of future nmesne profits.
The High Court on appeal set aside that decree on the ground
that no such decree could have been passed in a pure suit
for recovery of nobney. The benefit of s. 14(1), therefore,
was rightly allowed by the Hi gh Court in the judgment ~under
appeal . Even if the test propounded in the Lahore ful
bench decision in Jai Kishan Singh v. The Peoples Bank of
Northern India(l) is to be applied there can be no manner of
doubt that the defect in the suit of 1948 was of . a nature
which had to be decided before the claimcould be disposed
of on the nmerits. The High Court there was called upon to
decide whether the claimwas at all entertainable 'on the
frame of the suit and it cane to the conclusion that the
court was not conpetent to pass any decree for recovery a
future damages or nesne profits in the suit as laid. The
defect was of a nature which had to be decided before the
nerits of the claimcould be adjudicated upon nor did any
occasion or necessity arise of going into or examining the
nmerits of the aforesaid claim It could hardly be said that
the previous’ noney suit of 1948 was altogether ms-
conceived. As has been pointed out by the High Court, in a
|ater decision of the same court in Makhan Lal Madak v.
Grish Chandra Jana (3 ) the view taken was that a claimfor
mesne profits even without a suit for recovery of possession
m ght well be entertainable. The plaintiffs’ claimhad not
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been investigated in that suit because the H gh Court
consi dered that the court was not conpetent to decree such a
Suit. It was by reason of an infirmty or defect of
jurisdiction that there could neither be adjudication of the
claimon the merits nor could it be decreed. The defect of
jurisdiction had in no way been brought about by the
plaintiffs or by any absence of diligence or good faith on
their part. They were thus fully entitled to the benefit of
s. 14 (1) of the Act.

Anot her principle which has been enunciated in certain deci-
sions of the Privy Council and which is stated to be one of
general application has been invoked on behalf of the
pl ai ntiff-respondents. Rangnekar, J., in delivering the
judgrment of the Division Bench in Narayan Jivaji Patil &
Anot her v. Curunsthgouda Khandappa-

(1) I.L.R (1916] 43 Cal. 660.

(2) I. L. R [1944] Lah. 451 (F.B.)

(3) 66 CWN 692

404
gouda Patil & Another(1) discussed at length the various
pr onouncenent s of the Privy Council and deduced t he

principle that where a claim was satisfied either by
agreement of parties-or by decree of the court and it the
satisfaction or decree was set aside subsequently in a
judicial proceeding. afresh cause of action would accrue in
favour of the claimant. 1In the present case it could be
said that the cause of action for future nesne profits was
satisfied by the decree which had been granted by the tria

court in the noney suit of 1948." The Hi gh Court, however,

in the appeals decided by it by neans of the judgnent in
India Electric, Wrks Ltd. v..Ms. B. S. Mantosh & Os.(2)
del i vered on June 30, 1955 had set aside that decree. A new
cause of action accrued in favour of the plaintiffs fromthe
date of that judgnent. It is, however, unnecessary to rest
our decision on the principle relied upon by Rangnekar J. in
the Bonbay case because we are satisfied that the plaintiffs
were entitled to deduction of tinme under s. 14(1) of the
Act .

The appeal fails and it is disnmissed with costs.

Hegde, J. Though on the plain | anguage of s. 14(1) ~of the
Limtation Act, | would have had no hesitation in holding
that the plaintiff cannot avail hinmself of the benefit  of
that provision, as a msconceived suit, such as the one he
filed earlier claimng future in nesne profits in a noney
suit cannot be said to be a claimwhich the court was unable
to entertain fromdefect of jurisdiction or other cause of a
like nature vyet in view of the decision of the Judicia

Conmittee in Mt. Ranee Surno Moyee v. Shooshee Mkhee
Burnmonla and O's.(3), which decision has been followed in
the |l ater decisions of the Judicial Committee as well as in
several decisions of H gh Courts, | amof the opinion that
it is not in public interest to disturb a question ‘of |aw
which has held the field for a long tine. The decision of
the Judicial Commttee referred to earlier held that a claim
which is satisfied, an expression held to include even
getting of a decree on a claim if reopened because of the
decree of the appellate court or otherw se, a new cause of
action accrues to the plaintiff on the date the earlier
satisfaction is taken away. Applying that rule to the facts
of the present case a new cause of action must be deenmed to
have accrued to the appellant in respect of the nesne
profits under dispute once the decree of the trial court was
set aside by the High Court. For this reason | agree wth
the order proposed.

V.P. S
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(1) 1. L. R [1939] Bom 173.

(2) A I. R 1956 Cal. 148 at p. 155.
(3) 12 Moore’s |. A 244,
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