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ACT:

Del hi & Ajnmer Rent Control Act, 1952 (38 of 1952) and Delh

Rent Control Act (59 of 1958)-Suit for ejectnent filed under
1952 Act--Tenant’'s application under s.” 50(2) of the 1958
Act claimng that suit had abated- Application dism ssed by
trial court-Appeal filed under s. 34 of 1952 Act-Ri ght of
appeal whet her governed by 1952 Act or 1958 Act-Effect of s.
57 of 1958 Act.

HEADNOTE

A suit for ejectnent on the ground of failing to pay arrears
of rent was instituted against the appellant by the
respondents under the provisions of the Delhi & Ajmer Rent
Control Act, 1952 on February 27, 1958. On February 9, 1959
the Del hi Rent Control Act, 1958 cane into forceand became
applicable to the premises in question. On March 13, 1961
the appellant, relying on the provisions of s. 50(2) of the
Act of 1958, filed an application before the trial court
requesting it to hold that the suit had abated on the ground
that the suit -related to prem ses the construction of which
had been conpleted after the 1st day of June 1951 but before
the 9th day of June 1955. The trial court, not satisfied
that the prem ses was constructed during the said period.
rejected the application. An appeal purporting to be under
s. 34 of the 1952 Act was filed before the District Judge
who hel d that the order of the trial court was under the Act
of 1958 so that no appeal lay. The Hi gh Court dismissed the
appel l ant’ s revision application. Appeal to this Court was
filed under Art. 136 of the Constitution

HELD : (i) The saving clause of sub-s. (2) of s. 57 nakes it
clear that the present suit which was pendi ng under the Act
of 1952 was to be continued and di sposed of in accordance
with the provisions of that Act though tinder the first
proviso the court deciding the suit was required to have
regard to the provisions of the Act of 1958. [62 E]

Further the second proviso to s. 57(2) of the Act of 1952
laid down that the provisions for appeal under the Act of
1952 were to continue in force in respect of suits and
proceedi ngs di sposed of thereunder. Consequently the right
of appeal against the order continued to be governed by s.
34 of the Act of 1952. [62 G H]
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However the trial Judge had only decided a prelimnary
issue and the order not being a final order was not
appeal abl e under s. 34 of the Act of 1952. [63 H]

Central Bank of India v. Gokal Chand, [1967] 1 S.C. R 310,
relied on

Ram Charan Das v. Hra Nand, A l.R 1945 Lah. 298, referred
to.

(ii) The appellant’s application was not one under s. 33 of
the Act of 1952 and the order disposing it of was not a
final order on that ground either. [64 C D

It was open to the appellant to challenge the correctness of
the decision of the trial -court in the appeal against the
decree if passed against him [64 E-F]

60

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2207 of
1966.
Appeal by special |eave fromthe judgnment and order dated
July 21, 1966 of the Punjab Hi gh Court GCircuit Bench at
Delhi in CGvil, Revision No: 319-D of 1965.
Pritam Si ngh Safeer, for the appellant.
S. P. Mahajan and Lily Thomas, for the respondents.
The Judgrment of the Court was delivered by
Bhargava, J. A suit for ejectnment onthe ground of failing
to pay arrears of rent was instituted against the appell ant,
Bant Singh Gll, by the respondents under the provisions of
the Delhi and A ner Rent Control Act, 1952 (No. 38 of
1952)--hereinafter referred to as "the Act of 1952", on the
27th February, 1958. On 9th February, 1959, the Delhi Rent
Control Act, 1958 (No. 59 of 1958)-hereinafter referred to
as "the Act of 1958", came into force and becane applicable
to the prem ses which were the subject-matter of the pending
suit. On 13th March, 1961, the appellant, relying on the
provisions of s. 50(2) of thel Act of 1958, filed an
application before the trial Court requesting it  to hold
that the suit had abated on the ground that the suit rel ated
to premises the construction of which had been conpleted
after the 1st day of June, 195 1, but before the 9th day of
June, 1955. The trial Court, after taking into account the
evidence, recorded a finding that the appellant had fail ed
to prove that the prem ses had been conpleted during this
period nentioned in s. 50(2) of the Act- of 1958,  and,
consequently, rejected the application and held that the
suit was to proceed on nerits. Against that  order, the
appel lant filed an appeal before the District  Court which
was heard by the Additional Senior Sub-Judge  exercising
enhanced appellate powers in Delhi. The appeal purported to
be under s. 34 of the Act of 1952. The appellate Court held
that the order passed by the trial Court was not an  order
under the Act of 1952, but an order under the Act of 1958,
so that no appeal lay, and dism ssed the appeal on the
ground of non-naintainability. The revision filed by the
appel l ant before the Crcuit Bench of the H gh Court of
Punjab at Del hi failed, and the appellant has now cone up to
this Court by special |eave in this appeal
It appears to us that both the first appellate Court and the
Hi gh Court conmitted an error in holding that no appeal |ay,
as a result of their failure to notice the provisions of S
57 of the Act of 1958. The suit, as originally instituted,
was clearly a case under s. 33 of the Act of 1952 which is
as follows :

"33. (1) Any civil Court in the State of Del hi
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or Ajmer which has jurisdiction to hear and
decide a suit for recovery of possession of
any prem ses shall have

jurisdiction to hear and deci de any case under
this Act relating to such premises if it has
pecuni ary jurisdiction and is ot herw se
conpetent to hear and decide such a case under
any law for the time being in force.

(2) The value of any case under this Act,
for the purposes of the pecuniary jurisdiction
of the Court, shall be determned by the
amount of rent which is or would be payable
for a period of twelve nmonths, calculated ac-
cording to the highest anpbunt clainmed in the
case:

Provided that in the case of any proceeding
based on the certificate of the Controller
under section 28, such value shal | be
determ ned by the anpbunt of rent which is or
woul d be payable for -a period of one nonth.

(3) | f any question arises whether any suit,
application or - other proceeding is a case
under this ~“Act, the question shal | be

det er m ned by the Court.
(4) For the purposes of this Chapter, a case
under this Act, includes any suit, application
or other proceeding under this Act and also
i ncl udes any claimor question arising out of
this ‘Act or any of its provisions, but does
not include any proceeding which a Controller
is enpowered to-decide under Chapter |V."
61
Section 34 of that Act, which confers the right of appeal to
an aggrieved person agai nst any decree or order of a ' Court
under that Act, runs as follows
"34. (1) Any person aggrieved by any decree or order of a
court passed under this Act mmy, (in such manner as’/ may be
prescri bed, prefer an appeal --
(a) to the court of the senior subordinate judge, if any,
where the value of the case does not exceed two thousand

rupees :
Provided that where there is no senior subordinate judge,
the appeal shall lie to the district judge;

(b) to the court of the district judge, where the val ue of
the case exceeds two thousand rupees but does not exceed ten
t housand rupees; and.

(c) to the H gh Court, where the value of the case exceeds
ten thousand rupees.

(2) No second appeal shall lie fromany decree or ~ order
passed in any case under this Act."

It is correct that the claimof the appellant was that the
suit abated because of the applicability of section 50(2) of
the Act of 1958;

62
but, in view of the provisions of s. 57 of that Act, it _is
clear that an order of abatenent will be an order under the

Act of 1952 and not under the Act of 1958. Section 57 of
the Act of 1958 reads : -
"57. (1) The Del hi and Aj ner Rent Control Act,

1952, in so far as it is applicable to the
Union territory of Delhi, is hereby repeal ed.
(2) Not wi t hst andi ng such repeal, all suits

and other proceedings under the said Act
pending, at the conmencenent of this Act,
before any court or other authority shall be
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continued and disposed of in accordance wth
the provisions of the said Act, as if the said
Act had continued in force and this Act had
not been passed
Provided that in any such suit or proceeding
for the fixation of standard rent or for the
eviction of a tenant from any prenmises to
whi ch section 54 does not apply, the court or
ot her authority shall have regard to the pro-
visions of this Act:
Provided further that the provisions f or
appeal under the said Act shall continue in
force in respect of suits and proceedings
di sposed of thereunder."
The saving clause in sub-s. (2) of s. 57 nmakes it clear that
the present suit, which was pending under the Act of 1952,
was to be continued and di sposed of in accordance with the
provi sions of that Act, though, under the first proviso, the
court 'deciding the'suit was required to have regard to the
provi sions of the Act of 1958. Consequently, when deciding
the question whether that pending suit had abated or not,
the Court was still functioning as a court seized of
jurisdiction wunder the Act of 1952 over the pending suit,
though, in deciding that suit, the court had to have regard
to the provision contained ins. 50(2) of the Act of 1958.
In thus applying the provision of s. 50(2) of the Act of
1958 to the suit pending before it, the Court was stil
acting wunder the  Act of 1952, and the order passed for
abatenment or refusing to abate the suit and to continue its
trial was an order under the Act of 1952 under which the
Court was still continuing to exercise its jurisdiction
Further, the second provide to s. 57(2) of the Act of 1958
laid down that the provisions for appeal under the' Act of
1952 were to continue-in force in respect of suits and
proceedi ngs di sposed of thereunder. Consequently, the right
of appeal against the order continued to be governed by s.
34 of the Act of 1952, and the appeal was wongly disni ssed
by the Additional Senior Sub-Judge on the ground  that no

appeal | ay. The order of that. Court as well as the
revi si onal order of the H gh Court were, t her ef or e,
i ncorrect.

63

However, when this appeal canme up for hearing before us,
| earned counsel for the respondents rai sed anot her point for
chal l enging the conpetency of the appeal ~that was filed
agai nst the order of the trial Court. It was urged that the
order, rejecting the application of the appellant to record
the abatement of the suit and directing continuance of  the
suit, was not an order of such a nature against. which an
appeal could be filed under s. 34 of the Act of 1952. The
word "order" is used in S. 34 without any limtations, wth
the exception that it nust be an order of a court  passed
under the Act of 1952; but it is contended that this word
cannot be interpreted so wdely as to i ncl ude al |
interlocutory orders or other simlar orders passed in the
course of the trial of a suit. This aspect cane up for
consi deration before this Court when interpreting S. 38(1)
of the Act of 1958 in which also a provision for appeal s has
been nade, and the | anguage used is very w de inasmuch as it
is laid down that "an appeal shall lie fromevery order of
the Controller nade under this Act........ The extent of
this right of appeal under S. 38(1) was considered by this
Court in the Central Bank of India Ltd. v. Gokal Chand(1)
and it was held that "the object of S. 38(1) is to give a
right of appeal to a party aggrieved by sone order which
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affects his right or liability. 1In the context of S. 38(1),
the words "every order of the Controller made wunder this
Act, though very wi de, do not include interlocutory orders,
which are merely procedural and do not affect the rights or
liabilities of the parties.” The principle was t hus
recogni sed that the word "order"” used in such context is not
wi de enough to include every order, whatever be its nature,
and particularly orders which only dispose of interlocutory
matters. In the case before us also, all that was done by
the application presented by the appellant on the 13th
March, 1961, was to raise a prelimnary issue about the
mai ntai nability of the suit on the ground that the suit had
abated by virtue of s. 50(2) of the Act of 1958. The Court
went into that issue and decided it against the appellant.
If the decision had been in favour of the appellant and the
suit had been dism ssed, no doubt there would have been a
final order in the suit-having the effect of a decree (see
the decision of 'the Full Bench of the Lahore High Court in
Ram Charan Das v. Hra Nand(2). On the other hand, if, as
in the present case, it is held that the suit has not abated

and its triall is to continue, there is no final order
deciding the rights orliabilities of the parties to the
Suit. The rights and liabilities have yet to be decided

after full trial has been gone through. " The decision by the
court is only in the nature of a finding on a prelimnary
i ssue on whi ch woul d depend the nmintai nability of the suit.
Such a finding cannot be held to be an order for purposes of
s. 34 of the Act of 1952, and, consequently,

(1) (1967] 1 S.C R '310.

(2) A I.R 1945 Lah, 298.

64

no appeal agai nst such an order woul d be nmintainable. It
was indicated by this Court in the case of the Central Bank
of India Ltd. (1) that, in such acase, it is open to the

appel l ant to canvass the error, defect, or irregularity, if
any, in the order in an appeal fromthe final order passed
in the proceedings for eviction. (In the present case also,

therefore, it is clearly open to the appellant to raise this
plea of abatenent of the suit, if and when he files an
appeal against a decree for eviction passed by the tria
Court.

Learned counsel for the appellant relied on the |anguage of
sub-s. (4) of s. 33 of the Act of 1952 to wurge that the
appel lant’s application, requesting the trial Court to
record abatement of the suit, should be held tobe a case
under s. 3 3 (1) of that Act, and the order, rejecting that
application, should be held to be, therefore,  an order
finally disposing of that case. This subm ssion made by
| earned counsel ignores the nature of the application and
the effect of the order nade on it by the trial Court. As
we have indicated earlier, the application was in the nature
of a request to the court to decide a prelimnary | issue

whet her the suit had abated or was still naintainable, and
to dismss the suit on recording the finding that it —had
abat ed. The application was, therefore, one raising a

prelimnary issue as to the maintainability of the suit;
and, in fact, the request for raising the issue was all owed
by the trial Court by going into that issue and recording a
fi ndi ng. On t hat finding, the sui t was clearly
mai nt ai nable. Such a finding on a prelimnary issue, which
relates to the maintainability of a suit, is not an order of

a nature against which an appeal can |lie. As we have
i ndi cated above, the only renedy avail able to the appellant
was, and still is, to challenge the correctness of the

decision of the trial Court in the appeal against the
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decree, if passed against him

The appeal, consequently, fails and is dismissed with costs.
GC Appeal dism ssed

(1) [1967] 1 S.C R 310.
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