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ACT:

Constitution of India, 1950, Art. 226--Petition under
reci procal rights and obligations arising out of contract,
if could be enforced.

Constitution of India, 1950, Art. 226 and Punjab Excise Act,
1914 and Punjab Liquor Licence Rules, 1956--Appellants
applying for and accepting licences to vend foreign |iquor
Appel lants, if could question the validity of Rules while
attenpting to exploit licences.

Constitution of India, 1950, Art. 19(1)(g)--Business in
i ntoxicants--Citizen, if has a fundanental right to trade in
i ntoxicants--State, if has power to prohibit absolutely
every formof activity relating to intoxicants.
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The Punjab Act. 1 of 1914, Sections 27 and 34--Levv of
"licence fee' and 'fixed fee’ on traders in |liquor--'fee’
if fee in technical sense of the expression

Punjab Excise Act, 1 of 1914, S. 34 and Punjab Liquor
Li cence Rules, 1956, Rules 35 and 59(d)--Gant of licence to
the sale of liquor--Fee, if can be fixed by auction

Punj ab Excise Act, 1 of 1914, Ss. 3(9), 34, 59(d) and 60 and
Punj ab Liquor Licence Rules, 1956, Rules 11, 12 and 31--Levy
of 'fixed fee’ and additional fee on persons holding

licences for sale of foreign liquor, if illegal

HEADNOTE:

The appel l ants are retail vendors of country |iquor holding
licences for the sale of liquor in specified vends. Those

i cences were granted to them on acceptance of their bids-,
in the auctions held by the Excise Departnment, CGovernment of
Punj ab. The appel l'ants in Cvil Appeals Nos. 485 and 2205
of 1969 held licences for the retail sale of foreign |iquor
for consunption on the prenises  of their respective
establi shnments.

Facts in Cvil Appeal No. 365 of 1971 are as follows :
Consequent on the judgnent dated March 12, 1968 of the High
Court of Punjab and Haryana in Cvil Wit No. 1376 of 1967
(Jage Ramand Ors. v. State of Haryana & Os.), holding that
the auctions for granting the right to sell country [|iquor
for the year 1968-69 had becone ineffective, the first
respondent held on March 23, 1968 an auction  for granting
the right to sell country l|iquor at the ' Town Hall Vend and
"Kai l ash G nema Chowk Vend', Ludhiana. The appellants gave
bids in the sum of Rs. 34,011,000 and Rs. 12, 02, 000
respectively for two vends, and those bids were duly
accepted by the first respondent. ~The appellants were then
granted licences in FormlS. 14-A of the Punjab Liquor
Li cence Rul es, 1956. ' The appellants deposited Rs. 1,41, 708
for the Town Hall Vend and Rs. 50,091 for the Kailash G nenmm
Chowk Vend being 1/24th of the licence fee required to be
deposited by way of security. They were, however, unable to
neet their obligations under the conditions of auction and
fell in arrears. The State CGovernnent demanded the paynent,
threatened to cancel the licences granted to the appellants
and declared its intention to resell the vends at the risk
of the appellants. On August 22, 1968, the appellants filed
their wit petition in the H gh Court of Punjab and Haryana.
They prayed for a direction quashing the auction -held on
March 23, 1968 and secondly, they asked that the respondents
be restrained formenforcing the obligations arising under
the ternms and conditions of the auction

The High Court held that the State Legi sl ature was conpetent
to regulate the business of vending intoxicating liquors,
that various provisions of the Act showed that the  State
CGovernment had the exclusive right to manufacture or  sel
intoxicants, that the Financial Comm ssioner held the
jurisdiction to determ ne the nmethod of disposal of country
liquor vends, that the rules under which the

255

i mpugned auctions were held are substantially different from
those under which the auctions challenged in Jage Rami s case
were held, that s. 34 of the Act is not an instance of
del egated legislation and that the fixation of the maximm
price of country liquor was a part of the power to regulate
the trade in liquor. On the main contention that the |evy
in the shape of licence fee was unconstitutional, the High
Court held that licences granted for regulating trade in
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intoxicating liquors stand in a class by thensel ves and that
the consideration which governs licence fees charged in
return for services rendered cannot apply to |licences issued
to the successful bidders at auctions of |iquor vends. The
High Court further held that Entry 66 in the State List is
not confined to fees levied for services rendered but
extends to all kinds of fees and therefore the inposition of
the licence fee was within the anbit of that Entry.

in these appeals founded on certificates of fitness granted
by the High Court of Punjab and Haryana under Arts. 132(1)
and 133(1) (a) and (c) of the Constitution, it was contended
on behalf of the appellants that (1) the Financial Com
m ssioner has no power to frame rules so as to authorise the
grant of liquor |icences by holding auctions; (2) under s.
34 of the Punjab Excise Act, 1914, t he Fi nanci a

Conmi ssi oner has no right to authorise the |evy or
collection of any anpbunt which; strictly, is not a fee; an
auction bid for fixing 'fees’ is a contradiction in ternms;
(3) The licence feebears no relationship with the services
rendered tothe licensees and is therefore not 'fee’ in the
true sense. Nor can thelicence fee be justified as an
"excise duty’ as it is not levied on the manufacture or pro-
duction of liquor; (4)The real character of the |evy inposed
on licensees through the nediumof auctions is that it is in
the nature of a tax; and the Financial Conmm ssioner who is
an independent statutory authority having powers which are
distinct and different fromthose of the Governnent, has no
authority to inmpose the tax; nor indeed, has the State
CGovernment the power to inmpose such a tax; (5) The
Government cannot under_a contract inpose alevy . which it
has no power to inpose by law, (6) The new terns and
conditions of auctions are, basically  and “in substance,
simlar to those which were struck down, by the Punjab High
Court in Jage Ramis case which decision was affirmed in
appeal by the Supreme Court-. and (7) The demand nade by the
CGovernment for paynment of |arge sums of nobney by hoteliers
and bar-keepers who supply foreign liquor for consunption on
their premises is arbitrary, w thout the authority of |aw
and otherwise illegal. The respondents raised a prelininary
objection to the naintainability of the wit petitions filed
by the appellants and to- the grant of reliefs claimed by
them on the ground that such of the appellants who offered
their bids in the auctions did so with a full know edge of
the ternms and conditions attaching to the auctions and they
cannot by their wit petitions, be permtted to wiggle out
of the contractual obligations arising out of the acceptance
of their bids.

Di sm ssing the appeal s,

HELD : (On the prelimnary objection raised by the
respondents). The bids given by the appellants constitute
of fers and upon their acceptance by the Governnent “a bi ndi ng
agreement cane into existence between the parties. The con-
ditions of auction becanme the ternms of the contract and it
is on those terns that |licences are granted to the
successful bidders in Form L 14-A of the Rules. The
i censees exploited the respective licences for a portion of
the period of their currency, presumably in expectation of a

profit. Conmercial considerations may have revealed an
error of judgment in the initial assessment of profitability
of the adventure but that is a normal incident of al

trading transactions. Those who contract with open eyes
nmust accept the burdens of the contract along with its
"benefits. The powers of the Financial Conm ssioner to

grant liquor licences by auction and to collect licence fees
through the nedium of auctions cannot by wit petitions be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 29

guesti oned by those who, had their venture succeeded, would
have relied upon those very powers to found a legal claim
Reci procal rights and obligations arising out of contract do
not depend for their enforceability wupon whet her a
contracting party finds if prudent to abide by the terns of
the contract. By such a test no contract could ever have a.
bi nding force. [265B; 263D E]

Lekhrai Sairandas Lalvani v. Deputy Custodi an-cum Managi ng
Oficer & Os., [1966] 1 S.C R 120, relied on

256

Basheshar Nath v. The Comm ssioner of |nconme-tax, Del hi, and
Raj asthan & Anr. [1959] Supp. 1 S.C R 528, referred to.

Just as country liquor contractors offered bids voluntarily
on terns and conditions. governing the auctions, t he
appellants in Civil Appeals Nos. 485 and 2205 of 1969 who
hold licences in Form Nos. ~ L-3, L-4 and L-5 for the retai
vend of foreign |liquor, voluntarily applied for and accepted
the licences knowing fully ‘well that the Fi nanci a
Conmi ssioner ~had the power to frame rules governing the
i cences. The licences, in a large neasure, owe their
exi stence _and validity to the rule-naking power of the
Fi nanci al Conmi ssi oner. One of the reliefs which the
appel l ants ask for isthat Rules 27A, 30 and 31 be declared
ultra vires and wunconstitutional and  consequently the
respondents be directed to refund the assessed fees already
recover ed. By attenpting to exploit the [licences wthout
the burden of assessed fees originally attaching to them
under the rules framed by the Financial Conmnissioner, the
appel l ants are seeking to work the licences on such terns as
they find convenient. The wit jurisdictionof H gh Courts
under Art. 226 of the Constitution is not -intended to
facilitate avoidance of obligations voluntarily ‘incurred.
[265 H, 266 A-B]

Held further, (i) The true position governing dealings in
intoxicants is as stated and reflected in the Constitution
Bench decisions of this Court in The State of Bonbay and
Anr. v. F. N Balsara, [1951] S.CR 682, Cooverjee B
Bhavasha v. The Excise Commissioner and t he Chi ef
Conmi ssioner, Ajmer & Ors. [1954] S.C.R 875, State of Assam
v. A N Kidwai, Conmi ssioner of Hills Division and Appeal s,
Shillong [1957] S.C. R 295, Nagendra Nath Bara & Anr. v. The
Conmi ssioner of Hlls Division and Appeals, Assam and Os.
[1958] S.C. R 1240, Amar. Chandra Chakrabarty v. Collector
of Excise, Governnent of Tripura & Os. [1973] 1 S.C R 633
and State of Bonbay v. R M D. Chamarbaugwal a, [1957]
S CR 874 as interpreted in State of Oissa and Omn v.
Hari narayan Jai swal and Os. [1972] S.C.R 784 and Nashirwar
etc. v. State of Madhya Pradesh & Ors. Civil Appeals . Nos.
1711-1721 and 1723 of 1974 deci ded on Novenber . 27, = 1974.
There is no fundanental right to do trade or business in
i nt oxi cants. The State, under its regulatory powers, has
the right to prohibit absolutely every formof activity in
relation to intoxicants-its manufacture, storage, export,
i mport, sale and possession. In all their manifestations,
these rights are vested in the State and i ndeed w t hout such
vesting there can be no effective regulation of various
forms of activities in relation to intoxicants. [277 F-Q
Krishna Kumar Narula etc. v. The State of Janmu and Kashmir
JUDGVENT:

Crowm ey v. Christansen, 54 Law, Ed. 620, 623 and Russel v.
The Queen 7 A.C. 829, referred to.

(ii)The distinction which the Constitution nakes for

| egi slative purposes between a 'tax’ and a '"fee’ and the
characteristics of these two as also of 'excise duty’ are
wel | known. The anmounts charged to the licensees in the
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instant case are, evidently, neither in the nature of a tax
nor of excise duty. But then, the 'licence fee' which the
State CGovernment charged to the |icensees through the nedi um
of auctions or the 'fixed fee' which it charged to the
vendors of foreign liquor holding |icensees in Forns. L- 3,
1-4 and L-5 need bear no quid pro quo to the services
rendered to the licensees. The word "fee’ is not wused in
the Act or the Rules in the technical sense of the
expression. By 'licence fee' or 'fixed fee’ is meant the or
consi derati on which the Governnent charges to the |icensees
for parting price privileges and granting them to the
i censees. As the State can carry on a trade or business,
such a charge is the normal incident of a trading or
busi ness transaction. [278 H, 279 B-(

Mat hews v. Chickory, Marketing Board, 60 C.L.R 263, 276,
The Conmmi ssioner, H ndu Religious Endowrent$, Madras v. Sri
Lakshm ndra Thirtha Swam ar of Sri Shirur Mutt; [1954] S.C.
1005, 1041 and M's. @ruswany & Co. Etc.v. State of Msore
& Ors., [1967] 1 S.C. R 548, referred to.

@undbi ng * v. Chicago, 44 L.ed. 725, Phillips v. Mbile, 52,
L.ed. 578 and Richard v. Nbbile, 52 'L.ed 581, referred
to.

(iii)The position obtaining under the Rules as anended

on March 22, 1969 i's inprinciple different as the still-
head duty is now only 0.64 Pai se as agai nst

257

Is. 17-60 per liter which was in force under the old rules
and excise duty as such s no |longer payable on wunlifted
qguot a. The principles governing the decisions in Bhajan
Lal’s case C. A Nos. 1642 and 1643 of 1968 deci ded on August
21, 1972) and Jage Ranis case cannot, therefore, apply any
| onger. [281 B-F]

(iv)As the anpbunt payable by the |icensees on the basis of
the bids offered by themin auction and on the basis of
"Fi xed and Assessed Fees’ is neither a fee in the technica
sense nor a tax but is in the nature of the price of a
privil ege, there is no question of the Fi nanci a
Conmi ssioner |acking power to organize auctions so as to
authorize the recovery of any anpbunt which is not ‘a fee
properly so-called. The Financial Conmissioner, under s. 34
of the Act read with rule 59(d), has the power to direct
that |icences may be granted on paynent of such fees, that
is, such consideration as he may by rules prescribe. It is
open to himto frame a rule, as he has in fact framed Rule
35, directing that any class of |icences nay be granted on
paynment of fees fixed by auction. Once it is appreciated
that auctions are only a node or medi um for ascertaining the
best price obtainable for the grant of privilege to  sel
liquor, there would be no ’'contradiction in_ terns’ in
directing, as r. 35 does, that a class of "licences may be
granted on the fee fixed by auction. [281 F-H|

(v)It is true that the anmendnents wunder which | the
appel lants (holding |licenses for sale of Foreign liquor)
have been called upon to pay fixed fees were nmade after the
licences were renewed. But the |licences, though renewed in
January 1968, were to be effective fromApril 1, 1968. The
amendnents having cone into force before April 1, would
govern the appellants’ licences and they are, therefore,
liable to pay the fixed fees under the anended rules.
Li cences are granted under s. 34 of the Act subject to the
paynment of such fees as the Financial Conm ssioner nay

direct. The rules made wunder s. 59(d) authorize the
i mposition of additional fees and such authorization would
operate on all licences to be effective thereafter. Such

paynments demanded fromthe appellants are "excise revenue
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within the neaning of s. 3(9) and 60(1) (a) of the Act and
it is, therefore, open to the Governnent to recover its dues
in the manner authorised by s. 60 of the Act. [282 EF]

&

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 365, 366,
485, 1102, 1260 to 1263, 1385, 1537, 1548 to 1551, 1553 to
1555, 1557 to 1560, 1566 to 1573, 1588, 1588, 1589, AND 2205
of 1969.

Appeal s fromthe Judgment & Order dated the 18th Novenber,
1968/ 6t h/ 10t h/ 24th January, 1969 of the Punjab & Haryana
H gh Court in CW Nos. 37/69, 2646/68, 2582/68, 1818, 2343,
2875, 2754, 2254, 2256, 2629, 2630, 2753 & 29-11/68 91/69,
2706- 2708, 3084, 2460, 2461, 2644, 2652, 2580, 2581, 2549,
2699, 2501, 2694, 1277 and 2514 of 1968, for the appellants
(In C As. Nos. 365, 366, 1102 1537, 1548-1551, 1553-1555,
1557- 1560, 1566- 1573, 1588 & 1589/69).

V.M Tarkunde (In C A Nos. 1566, 485/69), A. K Sen (In
C.A. Nos. 1559 & 1588/69) Tirath Singh Mijral, (In all the
258

appeal s) except C.As. Nos. 1537, 1554, 1557 and ' 1558/69) P
C. Bhartari and 0. 'C. Mathur (In all the appeals and B. P
Jha (In all the appeal s except C. As. Nos. 1566, 485, 1559 &
1588/ 69) .

S.K. Mhta, K R Nagaraja and M Qanaruddin, for the
appel lants. In C. As. Nos. 1260-1263/693.

K.B. Rohtagi and Tarachand Sharma, for the appellants,
(In C A No. 1385/69).

Tirath Singh Munjral and H K. Puri, for the appellants (In
C. A. No. 2205/69).

F.S. Narinan, Additional Solicitor General of India, ClIn
C. A No. 365/69) V. C. Mahajan (InC. A No. 1102/69), H S
Dhillon (In C A Nos. 1588-1589/69) K S. Chawa (In C A
No. 2205/69) S. S. Jauhar (In C A~ No. 1537/69), S K
Ganbhir (In C As. Nos. 1548-1551/69) N. S. Das. Behl (In
C.As. Nos. 1553-1555/69), Bishanber Lal, (In C  As. Nos.
1557- 1560/ 69) Harbans, Singh, (ln_ C  As. Nos. 1566-
1573/69), N N Goswam (In C. A Nos. 1588-1589/69) K. S
Chawa (In C A No. 2205/69) 0. P. Sharma, (Iln all the
matters), for the respondents (In C As. Nos. 366, 1260-1263,
1385, 1537, 1548-1551, 1553-1555, 15571560, 1566- 1567 1573 &
2205/ 69) and respondent Nos. 1-3 (In C As. Nos. 365, 1102,
1568- 1572- 1588 and 1589-/69).

0. P. Sharma, for respondents (In CGAs. Nos, 485/69).

The Judgrment of the Court was delivered by

CHANDRACHUD, J.-This is a group of appeals founded on certi-
ficates of fitness granted by the H gh Court of Punjab and
Haryana under Articles 132(1) and 133(1)(a) and (c) of the
Constitution. The appeal s arise out of a conmon judgnent
dated Novenber 18, 1968 rendered by the High Court 'in a
batch of 152 wit petitions under Article 226 of the
Consti tution. Those petitions were filed by i quor
contractors and hoteliers to challenge the demands nade upon
them by the Departnent of Excise and Revenue, CGovernnent of
Punj ab.

The appellants are nmostly retail vendors of country |[|iquor
hol ding licences for the sale of liquor in specified vends.
Those |icences were granted to them on acceptance of their
bids in the auctions held by the Excise Depart nment ,
CGovernment of Punjab. The 'licence fees’' realised through
bi ds nade in the auction are said to be in the neighborhood
of Rs. 29 crores.

In Civil Appeals Nos. 485 and 2205 of 1969, the appellants
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held licences for the retail sale of foreign |Iliquor for
consunpti on on t he prem ses of their respective

establ i shnments.

Cvil Wit No. 2645 of 1968 out of which Cvil Appeal No.
365 of 1971 arises, may be taken to be typical of the
petitions filed by retail vendors of country [|iquor. For
understanding the points in controversy it would be enough
to refer to the facts of that petition

259

Auctions for granting the right to sell country liquor for
the year 1968-69 were initially held in various districts of
Punj ab on or about March 8, 1968 in pursuance of conditions
of auction framed on February 19, 1968. Those auctions
became ineffective by reason of a judgnent dated March 12,
1968 of a Division Bench of ‘the Hi gh, Court of Punjab and
Haryana in Cvil Wit No. 1376 of 1967 (Jage Ram and Os.
vs. State of Haryana & Ors.). Follow ng an earlier judgnent
in Bhajan Lal vs. State of Punjab (Cvil Wit No. 528 of
1966 decided on February 6, 1967), the Hi gh Court took the
view that “the licence fee realised through the nedium of

auctions ~was really in the nature of "still-head duty" and
that licences could not be called upon by the Governnent to
pay still-head duty on the |iquor quota which, wunder the

terms of auctions, they were bound to Iift but which in fact
was not |ifted by them
On March 21, 1969 a neeting of the, State Excise Oficers

was. hel d under | the chairmanship of t he Fi nanci a
Commi ssioner to evolve a new fornmulafor |easing the right
to sell liquor soas to neet the judgrment in Jage Ramis

case. The new policy containing fresh ternms-and conditions
of auction was announced on the 22nd and the  inpugned
auctions in pursuance of that policy were held imediately
thereafter.

On March 23, 1968 the first respondent-the Deputy Excise and
Taxat i on Conmmi ssi oner Jul l undur-held an auction for granting
the right to sell country liquor at the 'Town Hall Vend and
the Kailash G nema Chowk Vend', Ludhi ana. The appellants
gave bids in the sumof Rs. 34,01,000 and Rs. 12,02,000
respectively for the two vends and those bids  were duly
accepted by the first respondent. The appellants were then
granted licences in FormL. 14-A of the Punjab Liquor
Li cence Rules, 1956 (herein called "the Rules™), Forr L. 14-
A is prescribed under the Rules for the grant of licences
for "retail vend of country spirit for consunption off -the
prem ses".

The conditions governing auctions were notified  through
announcements made at the tine of auctions. Condition No. 1
provides that all |Ilicences for sale of ~country spirit,
foreign liquor, Beer, etc. shall be granted subject to the
provi sions of the Punjab Excise Act, 1 of 1914, (hereinafter
called "the Act") and the rules franed thereunder. By
Condition 14(1), licences for retail vend of country spirit
are granted on the basis of "licence fee" fixed by auction.
Condition 14(ii) requires that the quota of country L|iquor
fixed for each vend nust be announced before the vend is put
to auction. Under Condition 15(i) the successful bidder has
to deposit security equivalent to 1/24th of the amunt of
the annual Ilicence fee within the stated period. The
security is refundable to the licensee at the end of the
year unless it is liable to be forfeited or adjusted agai nst

any ampount due fromhimin respect of the licence. Cl ause
(ii) of condition 15 requires the successful bidder to pay
the whole anount of licence fee in 24 equal installnents
spread over the year. Clause (iii) of Condition 15

aut hori ses the Collector to resell the vend if t he
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successful bidder fails to deposit the security or refuses
to accept the licence

260

In the event of such resale, any deficiency in the |Iicence
fee is recoverable fromthe defaulter in the manner laid
down in section 60 of the Act which provides by clauses (a)
and (c) that an "excise revenue" and all ampunts due to the
CGovernment on account of any contract relating to the excise
revenue may be recovered fromthe person liable to pay the
same by any process for the recovery of arrears of |and
revenue. By Condition 15(iv), a simlar right is conferred
on the Collector to resell vend in the event of the cancel-
lation of a licence. By Condition 17, the still-head duty
on ordinary spiced country spirit is leviable at the rate of
Rs. 0.64 per proof liter. Condition 18(i) entitles the
licensee to the refund of the proportionate part of the
licence fee if there is a shortfall in the supply of |iquor
to himhbut he is not entitled to any conpensati on or damages
for the 'short supply. By Condition No. 24, the nmaxinum
price at which the spiced country liquor nmay be sold by the
licensee is fixed at Rs. 10.00 per Quart, Rs. 5.25 per Pint
and Rs. 2.75 per Nip.

The Town Hall Vend was auctioned on the basis of the fixed
guota of 1,50,560 proof liters which is equivalent to
4,01,000 bottles per year. The Kailash Gnema Chowk Vend
was auctioned on the basis of the fixed quota of 50,506
proof liters which is equivalent to1,34,685 bottles per
year.

The appel | ants deposited Rs. 1,41, 708 for the Town Hall Vend
and Rs. 50,091 for the Kailash C nema Chowk Vend being
1/24th of the licence fee required to be deposited by way of

security. They were, however, wunable to neet their
obligations wunder the conditions of auction and fell in
arrears. The State Covernnent -~ denanded the paynent,

threatened to cancel the licences granted to the appellants
and declared its intention to resell the vends a the risk of
the appel |l ants.

On August 22, 1968 the appellants filed their wit petition
in the Hi gh Court of Punjab and Haryana. They -prayed for
three reliefs out of which only two were pressed at the
heari ng. They asked for a direction quashing the auctions
held on March 23, 1968 and secondly they —asked that the
respondents be restrained fromenforcing the obligations
arising under the terns and conditions of the auctions. The
Deputy Excise and Taxati on Commi ssioner, Jullundar, is the
first respondent to the petition; the Excise and -Taxation
Conmi ssi oner Punjab, Patiala, is the second respondent; and

the State of Punjab is the third respondent. The relief
sought against the fourth respondents private firmwas not
pressed.

Though several contentions-factual and |legal were raised in
the petitions, the appellants restricted their challenge, in
the Hi gh Court, to the follow ng points :-
(1) The Excise and Taxation Conm ssioner
(who in the Punjab exercised the powers of a
Fi nanci al Conmi ssi oner under the Act) had no
jurisdiction to determine ’'the nethod of
di sposal of the country liquor vends;
261
(2) The power conferred on the Financia
Comm ssi oner under section 34 of the Act to
grant a license, pernit or pass on paynent of
such fees, if any, as he may direct did not
extend to disposing of the country [|iquor
vends by-aucti on;
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(3) The inpugned auctions conducted under

the anended Rule 36 on the basis of estinmated

quota in proof litres was in subst ance,
founded on the sane system which had been
struck down by the High Court in Jage Ranis
case where it was held that the levy inposed
through the nedium of auctions was a tax and
not a licence fee;

(4) The State CGovernnent al one was conpet ent
to inpose a tax or an excise duty under the
Act; that power could not be del egated to the,
Fi nanci al Commi ssioner or any other officer.
(5) Section 34 of the Act which enpowered
the Financial Commissioner to levy fees was
not a charging section; but if it is construed
as contai ning a delegation to himof the power
of the state to l.evy taxes, no guidelines were
| aid down and thus the del egati on was
excessi ve.

(6) The fee which could be inposed by the
Fi nanci al Conmmi ssi-oner ~under Section 34 of the
Act could only be justified if it had a
reasonable relation to the services rendered
to the licensees. If it was inmposed solely or
mai nl'y for the purpose of collecting revenue,
it was outside the anbit of Item 66 of List Il
of the Seventh Schedule of the Constitution
The ‘anounts realised in the auctions in the
gui se of licence fees were so exorbitant that
they could not possibly be justified under

item 66.
(7) The rule fixing the nmaximum price at
which a licence could sell abottle of " Iiquor

was ultra vires of the rule,-nmaking powers of

the Financi al Conmissioner under Section 59 of

the Act.
The Hi gh Court negatived all of these contentions. /It held
that the State Legislature was conpetent to regulate the
busi ness of vending intoxicating liquors, that various
provisions of the Act showed that the State Government had
the exclusive right to manufacture or sell intoxicants, that
the Financial Conm ssioner had the jurisdiction to determ ne
the nethod of disposal of country liquor vends, that the
rules under which the inpugned auctions were held -are
substantially different fromthose under which the auctions
chal l enged in Jage Ranis case were held, that section 34 of
the Act is not an instance of del egated |egislation and that
the fixation of the maxi mumprice of country liquor was a
part of the power to regulate the trade in liquor. On the

main contention that the levy in the shape of licence fee
was unconstitutional, the High Court held that - licences
granted for regulating
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trade in intoxicating liquors stand in a class by thenselves
and that the consideration which governs I|icence fees
charged ’'in return for services rendered cannot apply to

licences issued to the successful bidders at auctions of
liquor vends. The Hi gh Court further held that Entry 66 in
the State List is not confined to fees |levied for services
rendered but extends to all kinds of fees and therefore the
imposition of the licence fee was within the anbit of that
Entry.
Before wus, the controversy was limted to the follow ng
contentions

1. The Fi nanci al Commi ssioner has no power
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to frame rules so as to authorise the grant of
liquor licences by holding auctions;

2. Under section 34 of the Punjab Excise
Act, 1914, the Financial Conmi ssioner has no
right to authorise the levy or collection of
any amount which, strictly, is not a fee; an

auction bi d for fixing 'fees, is a
contradiction in terns;

3. The licence fee bears no relationship
with the services rendered to the |icensees
and is therefore not a 'fee’ in the true
sense’. Nor can the licence fee be justified

as an 'excise duty’ as it is not levied on the
manuf acture or production of |iquor;

4, The real character of the levy inposed
on licensees through the nedi um of auctions is
that it is in the nature of a tax; and the
Financi al Comm ssioner who is an independent
statutory authority having powers which are
distinct and different from those of the
CGovernment, ~has no authority to inpose the
tax; nor, indeed, has the State Government the
power to inpose such a tax.

5. The ~Governnment cannot under a contract
i npose alevy which it has no power to inpose
by | aw,

6. The new terns and condi tions of auctions

are,  basically and in substance, simlar to
those  which were struck down by the Punjab
H gh Court 1in Jage Ramis case and which
deci sion was affirmed in appeal by the Suprene
Court; and
7. The demand nmade by the Governnent for
paynment of large sunms of nbney by hoteliers
and bar-keepers who supply foreign liquor for
consunption on their premses is arbitrary,
without the authority of law and otherw se
illegal.
Learned counsel for the respondents raised a prelimnary
objection to the naintainability of the wit petitions filed
by the appellants and to the grant of reliefs claimed by
them He contends that such of the appellants who offered
their bids in the auctions did so with a full know edge of
the ternms and conditions attaching to the auctions and
263
they cannot by their wit petitions, be permitted to
wiggle. out of the contractual obligations arising out of
the acceptance of their bids. This objection is well-
founded and nust be accept ed.
Those interested in running the country |iquor vends offered
their bids voluntarily in the auctions held for -granting
licences for the sale; of country liquor. The ternms and
conditions of auctions were announced before the auctions
were held and the bidders participated in the auctions
without a denmur and with full know edge of the commitnents
which the bids involved. The announcenent of conditions
governing the auctions were in the nature of an invitation
to an offer to those who were interested in the sale of
country liquor. The bids given in the auctions were offers

made by prospective vendors to the CGovernnent. The
Government’s acceptance of those bids was the acceptance of
willing offers made to it. On such acceptance, the contract

bet ween ,, he bidders and the Governnment becane concl uded and
a. binding agreement cane into existence between them The
successful bidders were then granted |icences evidencing the
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terms of contract between themand the Governnent, under
which they becane entitled to, sell liquor. The |icensees
exploited the respective licences for a portion of the
period of their currency, presumably in expectation of a
profit. Conmercial considerations may have revealed an
error of judgment in the initial assessment of profitability
of the adventure but that is a nornmal incident of the
trading transactions. Those who contract Wth open eyes
nmust accept the burdens of the contract along Wth its
benefits. The powers of the Financial- Conmissioner to
grant liquor |icensees by auction and to collect licence
fees through the medi um of auctions cannot by wit petitions
be, questioned by those who, had their venture succeeded,
woul d have relied upon those very powers to found a |ega
claim Reci procal rights and obligations.. arising out of
contract do not depend for their enforceability upon whether
a contracting party finds it prudent to abide by the terns
of the contract.~ By such a test no contract could ever have
a binding force.

In Lekhraj~ Satrandas Lalvani v.  Deputy Cust odi an- cum
Managi ng O ficer & Os. (1), the appellant who was renoved
fromthe manager-ship of certain evacuee properties filed a
petition in the Kerala H gh Court under Article 226 of the
Constitution praying for a wit of mandanmus against the
Deputy Custodian /and others. This Court held that the
appel l ant’s appointnent was contractual  inits nature and
the duties or obligations arising out of contract could not
be enforced by the machinery of a writ under Article 226.
There was some discussion before us as to whet her
Fundanental Rights could be waived and in “answer to the
prelimnary contention of "he respondents it was urged on
behal f of the appellants that they areentitled to enforce
their fundanmental rights, no matter whether they agreed to
wai ve those rights while enteringinto contracts wth the
CGovernment. |In support of the, contention that there can be
no waver of fundanmental rights, reliance was placed by the
appellants on the well-known decision of this GCourt in
Basheshar Nath v. The Commi ssioner of |ncome-Tax, Delhi &
Raj asthan & Anr.(2).

(1) [1966] 1 S.C R 120.

(2) [1959] Supp. 1 S.C.R 528.
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The writ petitions filed by the appellants in the H gh Court
are whol |'y directed to showing that t he Fi nanci a
Conmi ssioner |acked the power to grant ~liquor licences
through auctions and to | evy through the medi um of auctions
a sumwhich was not a 'fee’ in the strict sense of the term
The two reliefs which the appellants asked for in the wit
petitions are that the auctions held by the Governnent ' for
granting liquor licences and the bids offered therein by the
prospective licensees shoul d be quashed and secondly that a
direction should be issued to the respondents restraining
them fromenforcing the obligations arising under the bids.
It is interesting that except in the title of the petition
showing that it was filed "Under Article 226 of the
Constitution of India", the representative Wit Petition
(No. 2646 of 1968) does not even refer to so nuch as, any
provi sion of the Constitution, much less to the infringenent
of any Constitutional rights. Apart fromthis, in the view
which we are disposed to take on the main contention, no
guestion of the waiver of a "fundanmental right" can arise.
The appel |l ants objected to the prelimnary contention of the
respondents on the ground that in their counter affidavit
filed in the 'Hi gh Court, respondents had not pleaded that
there was any contract 'between the parties or that the wit
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jurisdiction of the Hi gh Court was inappropriate _for the
enf or cenent of contractual rights. Thi s submi ssi on
overl ooks the material avernents contained in the res-
pondents’ counter affidavit. This is what the respondent
say
"The allegations with respect to the policy
are not relevant inasnmuch as the petitioner’s
liability arises fromthe terns and conditions
of the Excise contract granted in his favour
" further submit that the petitioners’
voluntarily and of their owmn free volition
of fered thenselves as bidders at the time of
aucti on. The petitioners were aware of the
business that they were likely to do as a
result of grant of licence in their favour
Since theirs was the highest bid they were
al so aware of the cost that they were likely
to” incur for obtaining a bottle of country
l'i quor.™
"I ~submit that the conditions regarding the
sale price of ,country |iquor were dul y
announced -~ before the comencenment of t he
auction-of the vend. The petitioners gave bid

of their own accord know ng al | t he,
i mplications thereof. The petitioners having,
t aken the licence wth open eyes . and

understanding the |aw on the subject have no
cause of action. No constitutional provision
has been infringed."
Towards the end of the counter affidavit it is stated that
the appellants had made contradictory allegations "with a
view to confusing the real issue in anattenpt to wiggle
out of their contractual obligations.” It is thus clear that
in the Hi gh Court, the respondents had raised the contention
which is taken before us by their counsel in the formof a
prelim nary objection.
On the prelimnary objection it was fin-ally urged’ by the
appel l ants that the objection was m sconcei ved because there
was, in fact, no
265
contract between the parties and therefore they were not
attempting to enforce any contractual rights or to wiggle
out of contractual obligations. The short answer to this
contention is that the bids given by the appel | ant s
constitute offers and wupon their acceptance by~ the
Government a binding agreenent cane into existence  between
the parties. The conditions of auction become the ternms of
the contract and it is on those terns that '|icences are
granted to the successful bidders in FormL. 14-A of the
Rules. As stated in Chesbire and Fifoot’'s ’Law of Contract’
(Eighth Ed., 1972; P. 24),
“In order to determ ne whether, in any ' given
case, it is reasonable to infer the existence
of an agreement, it has |ong been wusual to
enpl oy the | anguage of offer and acceptance.
in other words, the court examines all the
circunstances to see if the one party may be
assumed to have nmade a firm,,offer" and if
the other may I|ikewise be taken to have
"accepted" that offer. These conpl enentary
i deas present a conveni ent nethod of anal ysing
a situation, provided that they are not
applied too literally and that facts are not
sacrificed to phrases."
Anal ysing the situation here, a concluded contract nust be
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held to have come into existence between the parti es. The
appel l ants have displayed ingenuity in their search for
invalidating circunmstances but a wit petitionis not an
appropriate remedy for inmpeaching contractual obligations.

In Cvil Appeals Nos. 485 and 2205 of 1969, filed
respectively by Northern India Caterers (P) Ltd., and Ms.
Green Hotel, Bar and Restaurant and Others, the appellants
hold licences in FormNos. L-3 L-4 and L-5 for the retai

vend of foreign liquor in a hotel, restaurant and in a bar
attached to a restaurant. No auctions were held for
granting these |licences and therefore the reasoning that
acceptance of bids brought into existence a concluded
contract between the successful bidders and the Government
will not apply to the cases of these appellants. But. they
al so accepted the licences subject to the provisions of the
Punj ab Excise Act, 1914 and the Punjab Liquor Licence Rules,
1956. By section 34 of the Act-a |licence under the Act has
to be granted,  inter alia, on paynent of such fees and
subject to such restrictions and on such conditions as the
Fi nanci al' Comi ssioner may direct. Section 59(d) of the Act
confers power-on the Financial Commssioner to nmake rules
prescribing the scale of fees in respect of any Iicence.
Rule 24 provides that the fees payable in respect of
i cences shall be either (a) fixed fees or (b) assessed fees
or (c) auction fees. By anendnents nade on February 22,
1968 wad March 30, 1968, the fixed fees were substantially
enhanced and the, appellants were called upon to pay those
f ees. Just as country liquor contractors offered bids
voluntarily on terms and conditions governing the auctions,
so in these two appeals the appellants voluntarily applied

for and accepted the licences knowi ng fully well ‘that the
Fi nanci al Conmi ssioner had the power to frane rul es
governing the licences. Whether the anendnents nmade to the
Rules after the appellants’ |icences  were renewed are

applicable is another nmatter but the appellants cannot
guestion the power of the Financial Conm ssioner to frame-
266

those rules. The licences, in a large neasure, owe 'their
exi stence and ,validity to the rule-naking power of the
Fi nanci al Conmi ssi oner. One of the reliefs which the
appel l ants ask for is that Rules 27A, 30 and 31 be declared
ultra vires and unconstitutional and consequently the
respondents be directed to refund the assessed fees _already
recover ed. By attenpting to exploit the |licences w thout
the burden of assessed less originally attaching to  them
under the rules franed by the Financial Conmissioner, the
appel l ants are seeking to work the licences on such terms as
they find convenient. The wit jurisdiction of Hgh Courts
under Article 226 of the Constitution is not intended to
facilitate avoidance of obligations voluntarily incurred.
That, however will not estop the appellants from contending
that the amended Rules are not applicable as their licences
were renewed before the amendnents were made.

Though this is the true position, we do not propose to
dismss the appeals on the narrow ground that the reliefs,
or sonme of them sought by the appellants cannot be awarded
in the wit petitions brought by them W have heard the
appeals fully and since the points involved are of genera
public inportance, we would like to deal with the appeals on
nmerits.

The main and the real focus of controversy is the power, of
the Governnment to levy and realise large licence fees either
t hrough the medi um of auctions or on scales fixed under the
rules. The <country liquor contractors offered incredibly
high bids in the auctions which on the whole netted a
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revenue of rupees twentynine odd crores to the ’'State
Governnment. Licensees like the Northern India Caterers and
M s. G een Hotel who run hotels, restaurants or bars were
asked under the anended rules to pay, besides assessed fees,
fixed fees varying between Rs. 7500 and Rs. 20,000 for the
year. Apprehending 'that it was fruitless to do business on
these terms and fearing the resort 'hy the Governnent to
coercive neasures for the recovery of the anpbunts due to it,
the appellants filed wit petitions in the Hi gh Court soon
after ’'the conmencenent of the term of their respective
i cences.

Liquor |licensing has a long history. Prior to the passing
of the Indian Constitution, the licensees nostly restricted
their challenge to the demands of the Government as being in
excess of the conditions of the licence or on the ground
that the rules in pursuance of which such conditions were
franed were thenselves beyond the rul e-maki ng power of the
aut hority  concerned. ~ This conflict took a new shape after
the enactrment” of the Constitution. The challenge now is
general |l y based on the ground that there is no quid pro quo
bet ween the fees inposed ,on the |licensees and the services
rendered to them that the fees are in the nature of a tax
which there is no authority to inpose; that the ’'levy is
beyond the |egislative conpetence of the State Governnent;
or that the ternms /and conditions of the licence constitute
an unreasonabl e restriction on the fundanmental right of the

citizen to carry on business 'for the sale of liquor. The
appeal s before us require consideration .of both sets of
poi nt s.

The provisions of the Punjab Excise Act 1914, Ilike the

provisions ,of simlar Actsin force in other States,
reflect the nature and the
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A width of the power which the State Governnents are
enmpowered to exercise in the matter of liquor licensing. W
will notice first the relevant provisions of the Act |under
consi derati on.

Section 5 of the Act enpowers the State Governnent to
regul ate the maxi mum or mini mum quantity of any - intoxicant
which rmay be sold by retail or wholesale. Section 8(a)
vests the general superintendence and administration of al
matters relating to excise in the Financial  Comm ssioner
subject to the control of the State Government. Section 16
provides that no intoxicant shall be inported, exported  or
transported except after paynent of the necessary duty or
execution of a bond for such payment and in conpliance wth
such conditions as the State Governnent may inpose. Section
17 confers upon the State CGovernnent the power to prohibit
the inport or export of any Cintoxicant into or fromPunjab
or any part thereof and to prohibit the transport ~of any
i nt oxi cant. By section 20(1) no intoxicant can be
manuf actured or collected, no henmp plant can be cultivated,
no tari-producing tree can be tapped, no tari can be drawn
from any tree and no person can possess any material  or
apparatus for nmanufacturing an intoxicant other than tari
except under the authority and subject to the terns and
conditions of a licence granted by the Collector. By sub-
section (2) of section 20 no distillery or brewery can be
constructed or worked except wunder the, authority and
subject to the terms and conditions of a |icence granted by
the Financial Comm ssioner. Section 24 provides that no
person shall have in his possession any intoxicant in excess
of such quantity as the State Governnent declares to be the
l[imt of retail sale, except under the authority and in
accordance with the terns and conditions of a |I|icence or
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permt. Sub-section (4) of section 24 enpowers the State
CGovernment to prohibit the possession of any intoxicant or
restrict its possession by inposing such conditions as it
may prescribe. Section 26 prohibits the sale of |Iiquor
except under the authority and subject to the terms and
conditions of a licence granted in that behalf.

Section 27 of the Act enpowers the State Governnent to
"l ease" on such conditions and for such period as it may
deem fit or retail, any country liquor or intoxicating drug
within any specified |ocal area. On such Ilease being
granted the Collector, under sub-section (2), has to grant
to the lessee a licence in the formof his |ease.

Section 34(1) of the Act provides that every licence, permt
or pass under the Act shall be granted (a) on paynment of
such fees, if any, (b) subject to such restrictions and on
such conditions, (c¢) in-such form and containing such
particulars, and (d) for such period as the Financia
Conmi ssioner may direct. By section 35(2), before any
licence is granted for the retail sale of [Iliquor for
consunpti'on” on any prem ses the Collector has to ascertain
local public —opinion in regardto the Ilicensing of such
premn ses. Section 36 confers power on the aut hority
granting any licence to cancel or suspend it if, inter alia,
any duty or fee payabl e thereon has not been duly paid.
Section 56 of the Act enmpowers the State Governnent to
exenpt any intoxicant fromthe provisions of the Act. By
section 58 the State Governnent nay neke rules for the
pur pose of carrying out
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the provisions of this Act: Section 59 enmpowers the
Fi nanci al Conmi ssioner by clause (a) to regulate the
manuf acture, supply, storage or sale of ‘any intoxicant. By

clause (d) of section 59 the Financial ~ Conmssioner is
authorised to nake rules "prescribing the scale of fees or
the nmanner of fixing the fees payable in respect of any
licence, permt or pass or in respect of the storing of any
i ntoxi cant." Section 60(1) provides that "all exci se
revenue", any |loss that may accrue, by reason of the resale
of a grant and all amounts due to the Government on account
of any contract relating to the excise revenue may be
recovered by any process for the recovery of arrears of |and
revenue.

I n pursuance of section 59(d) the Excise and Taxati on Commi -
ssi oner on whomthe powers of the Financial Conm ssioner are
conferred by the State CGovernnent franed the Punjab Liquor
Li cence Rules, 1956. Since the appellants have chall enged
the legality of sone of these rules and as the rules also
indicate the large powers which are attenpted to be
exercised under the Act, it is essential to set out/ the
rel evant rules.

Rule | contains a Table which. is divided into six parts,
the first tw of which are called "Foreign Liquor" and
"Country Spirit". The classes of licences, their npde of

grant and the authorities who can grant and renew the
licences are specified in the Table. Part | of the Table

dealing with Foreign Liquor refers, inter alia, to |icences
in FormL-3, 1,4 and L-5 which relate respectively to (i)
retail vend of foreign liquor in a hotel or dak bungal ow,
(ii) retail wvalid of foreign liquor in a restaurant and
(iii) retail vend of foreign liquor in a bar attached to a
restaurant. Northern India Caterers (P) Ltd., and Ms.

Green Hotel, Bar and Restaurant, who are appellants in Gvi
Appeal s No. 485 and 2205 of 1969 respectively hold 1licences
in FormNos. L-3, L-4 and L-5. The Collector is designated
as the authority to grant and renew t hese |icences.
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Prior to March 22, 1968 licences in Forns L-3, L-4 and L-5
used to be granted on assessed fees only as provided in Rule
28. The assessed fees were quantified in accordance wth
scale of fees prescribed under Rules 30 and 31. The scale
of fees was raised in 1965 by a Notification dated April 15,
1965. Under the revised rates the follow ng fixed fees were
prescri bed.

"I ndi an nade spirit - Rs. 25 .00

| mported spirit -Rs. 31 .25 per bulk
W ne -Rs. 6.25 litre

I ndi an Beer -Rs. 0 .63

| mport ed Beer Rs. 1 /25"

On March 22, 1968 the second respondent (the Excise and
Taxat i on Comm ssioner) issued a notification in the exercise
of powers conferred by section 59 of the Act whereby a new
Rule 30 was substituted for the old Rule 30. By this
notification, the Table under Rule | was amended so as to
provide for the l'evy of both 'Fixed Fee' and
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Assessed Fee’ on those licences. Under the new Rule 30 the
licensees-in Forms L-3, L-4 and L-5 becane liable to pay, in
addition to assessed fees, fixed annual fees at t he
followi ng rates :

"(a) For a licence i'n a town wth popul ati on not

exceedi ng 50, 000 Rs. 5, 000/ -
(b) For alicence in a town wth popul ati on exceedi ng
50, 000 but not exceedlng one | acs; Rs. 7,500
(c) For alicencein a town with popul ati on exceedi ng
one | ac but not exceeding two | acs; Rs. 10, 000
(d) For a licence in.atown wth popul ati onexceedi ng
2 | acs. Rs. 15, 000"
D
The anendnents made by this notification are called "'the

Punj ab Liquor Licence (First Arendnent) Rules, 1968."

On March 30, 1968 another notification was issued by the
second respondent introducing the Punjab Liquor | Licence
Second Anendnent) Rules, 1968. (Under these rules a new
rule-rule 27A was introduced whereby |icensees in Forns L-3,
L-4 and L-5 becane liable to pay a fixed annual fee of Rs.
10, 000.

The second part of the Table under Rule 1. which deals wth

country spirit, refers, inter alia, to licences in Form
L-14-A for "Retail vend of country spirit for consunption
off the premses". Barring the two appellants referred to

above the other appellants hold licences in Form L-14-A
The Table describes the node of grant of the Iicence as by
"Auction".

Rule 36 prescribes the procedure for the grant of |icences
by aucti on. Before the annual auctions are held the
Collector is required to determ ne the quantum of probable
sales during the period for which the licence is to be
auctioned. The quota of country liquor thus fixed for each
vend is then to be announced by the Collector before the
vend is put to auction. The notice of auction has to  spe-
cify, anmobng other things, the conditions to which the
auction is subject and the prices for retail vend of country

Li quor. Rule 23 provides for the paynment of security
deposit and Rule 24 for the resale of Ilicence on the
cancel lation of an existing licence. The conditions of

auction which we have set out at the beginning of our
judgment are in fact in terns of the rules franmed under
section 59(d) of the Act.

The Prohibition and Excise laws in force in other States
contain provisions substantially simlar to those contained
in the Punjab Excise Act. Several Acts passed by State
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Legi slatures contain provisions rendering it unlawful to
manuf acture export, inmport, transport or sell intoxicating
i quor except in accordance with a licence. permt or pass
granted in that behalf. The Bonbay Abkari Act 1878: the
Bonbay Prohibition Act 1949; the Bengal Excise Act-, of 1878
and 1909; the Madras Abkari Act 1886; the Laws and Rules
contained in the Exci se Manual United Province, the Eastern
Bengal and Assam Excise Act 1910; the Bihar and Oissa
Exci se Act 1'915; the 3-423SCl /75
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Cochin Abkari Act as anended by the Kerala Abkari Laws Act
1964; and the Madhya Pradesh Excise Act 1915, are instances
of State legislations by which extensive powers are
conferred on the State Governnent in the matter of |iquor
l'i censi ng.

The power of the State Governnent under section 17 of the
Act to prohibit absolutely the inmport, export or transport
of any intoxicant; its power under section 20 to prohibit
the manufacture or collection of an intoxicant or the
construction or working of adistillery or a brewery except
under the-authority and subject to the terns and conditions
of a licence granted in-that behalf, its power under section
24(4) to prohibit the possession of any intoxicant; and its
power under section 27 to |ease on such conditions and for
such period as it may deemfit, the right of manufacturing,
supplying or selling an intoxicant are only in conformty
with the ancient and hoary rights which all ‘governments in
al | countries have exercised in, matters concer ni ng
i nt oxi cants. The  rationale of ~such rights has been
explained in several cases to some of which we. nmany now
refer.

In Cooverjee B. Bharucha vs. The Excise Conmi ssioner and
the Chief Comm ssioner, Ainer & Os., (1) it was contended
that the citizen had an unfettered right to carry on ' trade
and business in [liquor wunder Article 19(1)(g) of the
Constitution and therefore the provisions of the A ner
Exci se Regulation | of 1915 which conferred discretion on

the Excise Commissioner to restrict the nunber of |iquor
shops and to |icence them by auction to the highest ~bidder
were void as creating a nonopoly in-liquor trade. The

recovery of large licence fees through public auctions was
al so attacked on the ground that the ambunt was not a  fee
but was in the nature of a tax and the sane could not be
recovered by recording to legislative powers —saved by
Article 19(6) of the Constitution.
Mahajan C.J., delivering the unaninmous judgnment of a
Constitution Bench observed.

"It can al so not be denied that the State has

the power to prohibit trades which are illega
or immral or injurious to the health and
wel fare of the public. Laws pr-ohi biting

trades in noxious or dangerous goods or
trafficking in wonen cannot be held to be
illegal as enacting a prohibition and not a
nere regul ation.”
This position was not disputed but is was urged that the
sale of intoxicating liquors by retail in small quantities
should be wthout restriction because every person had a
right which interred in him that is, a natural right to
carry on trade in intoxicating liquors and that the State
had no right to create a nmonopoly in them This contention
was repelled on the reasoning contained in the judgment of
Field J. in Ctowey vs. Christensen(2) Field J. observed
"There is in this position an assunption of a
fact which does not exist, that when the
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er of the

liquors are taken in excess the
(1) [1964] S.CR8 7 3.
(2) 3 4 Law. Ed. 620, 623.
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injuries are confined to the party offending.
The injury, ,it is true, first falls upon him
in his health,which the habit undermnes; in

his norals, which it weakens; and in the self-
abasenment which it creates.- But as it |eads
to neglect of business and waste of property
and general denocratisation, it affects those
who are inmediately connected with and de-
pendent upon him By the general concurrence of
opinion of ‘every civilized and Christian
conmunity, there are few sources of crinme and
msery to society equal to the drain shop
wher e i-nt oxi cating liquors, in smal |
quantities, to be drunk at the tine. are sold
indiscrimnately to all parties applying. The
statistics of ~every State show a greater
amount of crinme and msery attributable to the
use of ardent spirits obtained at these retai

i quor sal oons than to any other source. The
sal e O such liquors in this way has,
therefore, been, at all tines, by the courts
of every State, considered as the proper
subject of legislative regulation. Not only

may a |licence be exacted fromthe keep

sal oon before a glass of his liquors can be
thus disposed of, but restrictions nmay be
imposed as to the class of persons to whom
they may be sold, and the his of the day, and
the days of the week on which the sal oons may
be opened. Their salein that form may be
absolutely prohibited. It is a question of
publ i c expedi ency and public norality, and not
of federal law. The police power of 'the State
is fully conpetent to regul ate the busi ness-to
mtigate its evils or to suppress it entirely.
Their is no inherent right in a citizen to
thus sell intoxicating liquors by retail, it
is not a privilege, of a citizen of the State
or of acitizen of the United States.: As- it
is a business attended with. danger to the
conmunity, it may, as already said be entirely
pr ohi bi t ed, or be pernmitted under such
conditions as wll limt to the (utnost. its
evils. The manner and extent of . regulation
rest in the discretion of the governi ng
aut hority. That authority may vest ~-in such
officers as it may deem proper the power of
passing upon applications for permssion to
carry it on, and to issue licences for that
pur pose. It is a mtter of legislative wll
only."

After citing this passage the |earned Chief Justice said
"These observations have our entire concurrence and they
conpletely negative tile contention raised on behalf of the

petitioner.

The provisions of the Regulations purport to

regulate trade in liquor to all its the different spheres
and are valid."

The contention that the effect of some of the provisions of
the Regulation was to enable Government to confer nonopoly
rights on One or nore persons to the exclusion of others and
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that the <creation of such nonopoly rights could not be
sustained under Article 19(6) was repelled on the ground
that:
"Elimnation and exclusion from business is
i nherent in the nature of |iquor business and
it will hardly be proper
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to apply to such a business principl es
applicable to trades which all could carry.

The provisions of the regulation cannot be
attacked nerely on the ground that they create
a nonopoly. Properly speaking, there can be a
"nmonopoly ‘only when a trade which could be.
carried on by all persons is entrusted by |aw
to one or nore persons to the exclusion of the
general~ public. Such, however, is not the
case wth the business of liquor."
Lastly,  the argunent  that the fees recovered by public
auction were excessive was rejected on the ground that one
of the purposes ,of the Regulations was to raise revenue,
that the licence fee though described as 'fee' was nore in
the nature of a tax, that revenue could be collected by the
grant of contracts to carry on trade in liquors and that
these contracts coul'd be sold by auction
In Stale of Assamv. N Kidwai, Conmmi ssioner of Hills Divi-
sion and Appeals, Shillong, (1) Das C.J., 'speaking for a
Constitution Bench, observed while rejecting a challenge to
some of the provisions of Assam Act No. 4 of 1948, that a
perusal of the Act and the rules framed thereunder nade it
cl ear that
"no person_ has any absolute right to sel
liquor and that the purpose of the Act and the
rul es is to control and restrict t he
consunption of intoxicating |iquors, such con-
trol and restriction being obviously necessary
for the preservation of public health and
norals, and to raise revenue."
In The State of Bonbay and Anr. . v. F. N. Baisara,(2) the
constitutional validity of the Bormbay Prohibition Act, 1949
was challenged. On the question of legislative conpetence
of the State legislature to enact the statute, reliance was

pl aced wupon entry | of List Il which relates to "Public
Order”. Fazl Ali J., speaking for a Constitution Bench,
observed that though at first sight it nmay appear to be far-
fetched to bring the subject of intoxicating |iquor ~under

"Public Order" yet it had to be noted that there was a
tendency in Europe and Anerica to regard al coholism as a
menace to public order. The |earned Judge then referred to
the decision in Russel vs. The Queen(3) in which the Canada
Tenperance Act, 1878, was held to be a lawrelating to the
"peace, order, and good Government" of Canada. Ref erence
was also invited to be a passage in The Encyclopedia
Britannica, 14th Edition, Vol. 14, page 191, to the follow
ing effect :-
"’ The dom nant notive everywhere, however, has
been a social one, to conbat a nenance to
public order and the increasing evils of
alcoholism in the interests of health and
social welfare. The evils vary greatly from
one country to anot her accordi ng to
differences in climate, diet econonic
(1) [1957]S. C. R 295.
(3) 7 AC 829@
(2) [1951] S.C.R 682.
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conditions and even within the sane country
according to differences in habits, socia
custons and standards of ’'public norality. A
new factor of growing inportance since the
m ddl e of the 19th century has been the rapid
ur bani sati on, i ndustrialization, and
nmechani zati on of our nodern every day life in
the leading nations of the world, and the
consequent wider recognition of the advantages
of sobriety in safeguarding public order and
physi cal efficiency.-,
This passage was treated as |ending sone support to the
contention of the State Governnent that the Prohibition Act
fell within the subject of "Public Oder" but the nmatter was
not pursued further as the particular entry had a renpote
bearing on the object and scope of the Act
In Nagendra Nath Bora & Anr. v. The Commissioner of Hills
Di vision “and Appeal s, Assam and Os.(1) the decisions in
Cooverj ee case and Kidwai’s case were cited by a
Constitution Bench as |aying down the proposition that there

was no inherent right in a citizen to sell liquor and that
t he control and restriction over the consunption of
intoxicating |iquors-was necessary for the preservation of

public health and norals and to raise revenue.
In Amar Chandra Chakraborty v. Collector of Excise, Govern-
nment of Tripura & Ors.,(2) a Constitution Bench of this
Court had to consider the question whether section 43 of the
Bengal Excise Act, 1909 under which the Iicence of a |iquor
contractor was w thdrawn, violated Articles 14 and 19 (1)
(g) of the Constitution. The contention inregard to the
violation of Article 14 was repelled by this Court with the
observati on
"Trade or business in country liquor has from
its "inherent nature been treated by the State
and the society as a special cat egory
requiring |egislative control which has been
in force in the whole of India since severa
decades. In viewof the injurious effect of
excessi ve consunption of |iquor onhealth this
trade or business shall be treated as a class
by itself and it cannot be treated on the sane
basis as other trades while considering Art.
14."
The, contention as | regards the violation of Article 19 was
rejected on the ground that in dealing ~wth reasonable
restrictions no abstract standard 'or general pattern could
be laid down and that in each case regard had to be had to
the nature of trade or business and the other circunstances.
In the case of country liquor, according to the Court, due
wei ght had to be given to the increasing evils of excessive
consunption of country liquor in the interests of health and
social welfare. For................
(1) [1958] S.C.R 1240.
(2) [1973] 1 S.C R 533.
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"Principles applicable to trades which al
persons carry on free fromregul atory controls
do not apply to trade or business in country
liquor, this is so because of the inpact of
the trade on society due to its inherent
nature."
These wunaninous decisions of five Constitution Benches
uni form by enphasised after a careful consideration of the
problem involved that the State has the power to prohibit
trades which are, injurious to the health and welfare of the
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public, that elimnation and exclusion fromthe business is
i nherent in the nature of |iquor business, that no person
has an absolute right to deal in liquor and that all forns
of dealings in liquor have, fromtheir inherent nature, been
treated as a class by thenselves by al | civilised
conmuni ti es. The contention that the citizen had either a
natural or a fundanental right to carry on trade or business
in liquor thus stood rejected.

But , in spite of the weight of this aut hority, a
Constitution Bench struck a different note in Krishna Kumar
Narula etc. vs. The State of Jammu and Kashmir & Os. (1)
The appel | ant therein who was doing business in liquor in a

hotel, wunder an annual licence issued under the Jamm and
Kashm r Excise Act, 1958, challenged an order of the Excise
and Taxation Conm ssioner asking himto shift the |Iicensed

prem ses to some other approved locality. Four contentions
were raised in that case on behalf of the appellant, the
first of which was that if section 20 of the Act of 1958 was
construed as conferring an absol ute discretion on the Excise
and Taxation Conmi ssioner in-the matter of granting |icences
to do businessin liquor, it was void on the ground that it
infringed Article 19 of the Constitution. This point was
not allowed to be raised in this Court on the ground that
the constitutional validity of section 20 was not chall enged
in the Hgh Court. 1t would, however, appear that the
| earned Judges of the H gh Court had differed on the
guesti on whet her the appellant had a fundanmental right to do
busi ness.in liquor \and this Court desired "to neke the posi-
tion clear" in order to "avoid further confusion in the
matter”. The decisions in Cooverjee's case, Kidwai's case
and Nagendra Nath’'s case were cited before the Court but it
took the view that they did not support the contention that
dealing in liquor was not business or trade or that a right
to do business in liquor was not a fundanental right. '\ Subha
Rao C. J. speaking for the Court expressed the conclusion
t hus
"We, therefore, bold that dealing in liquor is
business and a citizen has a right to do
business in the commodity; but the State can
make a | aw i nposi ng reasonabl e restrictions on
the said right, in public interests.”
Since, however, the constitutional validity of section 20
was not challenged in the High Court, this Court _assuned
wi t hout deciding that section 20 did not infringe Article 19

(1) (9)
(1) [1967] 3 S.C.R 50.
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In the State of Bonmbay vs. R M D. Chamarbaugwal a, (1)  one
of the contention raised was that the restrictions inposed
by the Bonbay Lotteries and Prize Conpetition Control and
Tax Act, 1948, on the trade or business of the respondents
contravened the fundanmental right guaranteed to them  under
Article 19(1)(g) of the Constitution. It was wurged  that
even if the prize conpetitions constituted ganbli ng
transactions they were nevertheless trade or busi ness
activities. On the other hand it was contended on behal f of
the State of Bonmbay that as prize conpetitions were opposed
to public policy there could be no trade or business of
promoting a prize conpetition and therefore the question of
infraction of the respondents’ fundanmental right wunder

Article 19(1) (g) did not arise. This contention was
descri bed by the Court as raising a question "of a very far-
reachi ng nature". Speaking, for the Constitution Bench, Das

C.J. after exam ning several Australian and American cases
observed
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"W have no doubt that there are certain
activities which can under no circunstances be
regarded as trade or business or comerce
al though the usual forns and instruments are
enpl oyed therein. To exclude those activities
fromthe meani ng of those words is not to cut

down their meaning at ill but to say only that
they are not within the true neaning of those
wor ds. "

Referring to the Directive Principles of State Policy
contained in Part IV of the Constitution the |earned Chief
Justice posed the question whether the Constitution-makers
who set up such an ideal of a welfare State could possibly
have intended to elevate betting and ganbling to the |eve
of country’'s trade or business or conmerce and to guarantee
to its citizens, the right to carry on the sane. It was
said that "there can be only one answer to the question" and
the answer was  that  the prize conpetition being of a
ganbling ‘nature could not be regarded as trade or conmmerce
and therefore the respondents could not claim any
fundanental right under Article 19(1)(g) in respect of such
conpetitions. It was observed
"It will be abundantly clear from the
foregoing observations that the activities
whi ch have been condemmed in this country from
ancient’ ti nes appear to have been equally dis-
couraged and |ooked upon wth disfavor in
Engl and, Scotland, ~the United States of
America and in Australia in the cases referred
to above. W find it difficult to accept the
contention t hat t hose activities whi ch
encourage a spirit of reckless propensity for
maki ng easy gain by |ot or chance which |ead
to the loss of the hard earned noney of the
undi scerning and inprovident cormon man and
thereby | ower his standard of living and drive
him into a chronic state of indebtedness and
eventual Iy disrupt the peace and happi ness of
his hunble hone could possibly  have been
i ntended by our Constitution -makers to be
rai sed to the status of
(1) [1957] S.C.R 874.
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trade, conmerce or intercourse and to be nmde
the subject matter of a fundanental right
guaranteed by Art. 19( 1) (g). W find it
difficult to persuade ourselves that ganbling
was ever intended to formany part of _this
anci ent country’s trade, comrer ce or
intercourse to be declared as free under,/ Art.
301 It is not our purpose nor is it ‘necessary
for us in deciding this case to attenpt an
exhaustive definition of the word "trade"
"busi ness”, or "intercourse". We are,
however, clearly of opinion that whatever else
may or nmay not be regarded as falling wthin
the neaning of these words, ganbling cannot
certainly be taken as one of them W are
convinced and satisfied that the real purpose
of Arts. 19(1) (g) and 301 could not possibly
have been to guarantee or declare the freedom
of ganmbling. Ganbling activities from their
very nature and in essence are extracomrerci um
al though the external forms, formalities and
instruments of trade may be enpl oyed and they
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are not protected either by Art. 19 (1) (9)
or Art. 301 of our Constitution."
This decision was also cited before the Court in Krishna
Kurmar’' s case but it said "This decision only |ays down that
ganbling is not business or trade. W are not concerned in
this case with ganbling”. Wth great respect, the reasons
nmentioned by Das C.J. for holding ,that there can be no
fundanental right to do trade or business in an activity
i ke ganbling apply with equal force to the alleged right to
trade in liquor and those reasons may not be brushed aside
by restricting themto ganbling operations.
In State of Oissa and Ors. v. Harinarayan Jaiswal and
O's. (1) the highest bidder in an auction. held for granting
the exclusive privilege of selling country liquor filed a
wit petition to challenge an order rejecting his bid. It
was contended that the power retained by the Governnent to
accept or reject any bid wthout assigning any reason was an
arbitrary power and  was violative of Articles 14 and
19(1)(g) /of the Constitution. After referring to the
decisions in Cooveriee' s case and Krishna Kunmar Narula's
case it was observed that one of the inportant purposes of
selling the exclusive’right to vend liquor was to raise
revenue and since the Governnent had the power to sel
exclusive privileges there was no basis for contending that
the owner of the privileges could not decline to accept the
hi ghest bid if he thought that the price offered was
i nadequat e. Hegde J., speaking for the -Division Bench
observed
"The fact that the Government was the seller
does not change the |egal position. once its
exclusive right to deal with those privileges
is conceded. If the Governnent is  the ex-
clusive owner of those privileges, reliance on
Art. 19(1)(g) or Art. 14 becomes irrelevant.
Citizens cannot have any
(1) [1972] 3 S. C R 784.
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f undanent al right to trade or carry on
busi ness in the properties or rights belonging
to the Government nor - can there be any
infringenent of Art. 14, it the ~Governnent
tries to get the best available price for its
val uabl e rights."
In a recent judgnent delivered on Novenber 27, 1974
(Nashirwar etc. vs. State of Madhya Pradesh & Os., Cvi
Appeal s Nos. 17111721 and 1723 of 1974) it was held on a
review of various authorities including the decision in
Krishna Kumar Narula's case that the State had the exclusive
right or privilege of manufacturing and selling liquor, that
it had the power to hold a public auction for granting the
right or privilege to sell |liquor, that traditionally
intoxicating liquors were ’'the subject-matter of | State
monopoly and that there was no fundamental right in a
citizen to carry on trade or business in liquor. One of us,
the | earned Chief Justice, observed while speaking on behal f
of the 3-Judge Bench that
"There are three principal reasons to hold
that there is no fundamental right of citizens
to carry on trade or to do business in |iquor
First, there is the police power of the State
to enforce public norality to prohibit trades
i n noxi ous or dangerous goods. Second, there
is power of the State to enforce an absolute
prohi bition of manuf acture or sal e of
intoxicating liquor. Article 47 states that
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the State shall endeavor to bring about
prohibition of the consunption except for
medi ci nal purposes of intoxicating drinks and
of drugs which are injurious to heal t h.
Third, the history of excise |law shows that
the State has the exclusive right or privilege
of manufacture or sale of liquor."
In our opinion, the true position governing dealings in
intoxicants is as stated and reflected in the Constitution
Bench decisions of this Court in Balsara’s case, Cooveriee’'s
case, Ki dwai ' s case, Nagendr a Nat h’ s case, Amar
Chakraborty’ s case and the R MD.C. case, as interpreted in
Hari narayan Jai swal's case and Nashirwar’s case, There is no
fundanental right to do trade or business in intoxicants.
The State, under its regulatory powers, has the right to
prohi bit absolutely every formof activity in relation to
intoxicants-its manufacture, storage, export, inport, sale
and possession. In all their manifestations, these rights
are vested in the State and indeed w thout such vesting
there <can be no effective regulation of various fornms of

activities in relation “to intoxicants. In "Anerican
Juri sprudence”, Volune 30 it is stated that while engaging
in liquor traffic is not inherently lawful,. nevertheless it

is a privilege and not a right, subject to governnenta
control. (page 538). This power of control is’ an incident
of the society’s right to self-protection and it rests upon
the right of the State to care for the health, norals and
wel fare of the people. Liquor traffic is a source of
pauperi sm and crime. (pp. 539, 540, 541).
It was unnecessary.in Krishna Kumar Narul a’s-case to exam ne
the question fromthis broader point of view, as ‘the only
contention bearing on the constitutional validity of the
provi si on i mpugned
278
therein was not pernmitted to be raised as it was not argued
in the High Court. The discussion of the question whether a
citizen has a fundanental right to do trade or business in
liquor, proceeded in that case, avowedly, froma desire to
clear the confusion arising from the "different ‘views"
expressed by the two Judges of the High Court. This may
explain why the Court restricted its final conclusion to
holding that dealing in liquor is business and the citizen
has a right to do business in that commpdity. The court did
not say, though such an inplication nay arise from its
conclusion. that the citizen has a fundanental right to do
trade or business in liquor. |If we may repeat, Subba Rao C
J. said
"We, therefore, hold that dealing in liquor is
business and a citizen has a right to do
business in that conmmodity; but the State can
nmake a | aw i nposi ng reasonabl e restrictions on
the said right, in public interests."
It is significant that the judgment in Krishna Kumar
Narula’s case does not negate the right of the State to
prohi bit absolutely all forns. of activities inrelation to
i nt oxi cants. The wider right to prohibit absolutely would
include the narrower right to permt dealing in intoxicants
on such terms of general application as the State deens
expedi ent .
Since rights in regard to intoxicants belong to the State,
it is open to the Governnment to part with those rights for a
consi derati on. By Article 298 of the Constitution, the
executive power of the State extends to the carrying on of
any trade or business and to the, nmaking of contracts for
any purpose. As observed in Harinarayan Jaiswal’s case, "if
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the Government" is the exclusive owner of those privileges,
reliance on Article 19 ( 1) (g) or Article 14 becones
irrelevant. Ctizens cannot have any fundanental right to
trade or <carry on business in the properties or rights
bel ongi ng to the GCovernment, nor can there be any
infringement of Article 14, if the Governnent tries to get
the best available price for its valuable. rights." Section
27 of the Act recognises the right of the Governnent to
grant a lease of its right to 'manufacture, supply or sel

i ntoxicants. Section 34 of the Act read with section 59(d)
enmpowers the Financial Conmssioner to direct that a
licence, permt or pars be granted under the Act on paynent
of such fees and subject to such restrictions and on such
conditions as he may prescribe. 1In such a schene, it is not
of the essence whether the anount charged to the |icensees
is predetermined as in the appeals of Northern India
Caterers and of Geen Hotel or whether it is left to be
determned by bids offered in auctions held for granting
those rights to |licensee,,. The power of the Governnent to
charge a price for parting with its.rights and not the node
of fixing that price is what constitutes the essence of the
matter. Nor indeed does the label affixed to the price
determ ne either the true nature of the charge levied by the
CGovernment or its right to |levy the sane.

The distinction which the Constitution nmakes for |egislative
pur poses between a 'tax’ and a 'fee’ and the characteristic
of these two
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as also of ’excise duty are well-known. "A tax is a
conpul sory exaction of noney by public authority for public
purposes enforceable by Tlaw and is not a -paynent for
services rendered".(1) A fee is a. -charge for specia
services rendered to individuals by sonme governnment tat
agency and such a charge has an elerment in it of a quid pro
quo. (2). Excise duty is primarily a duty on the production
or manufacture of goods produced or manufactured within the
country(3). The anmounts, charged to the licensees’ in the
instant case are, evidently, neither nature of tax nor
excise duty. But then, the 'Licence fee’ which the State
government charged to the licensees through the nmedium of
auctions or the 'Fixed fee’ which it charged to the vendors

of foreign. liquor holding licences in Forns L-3, L-4 and L-
5 need bear no, quid pro quo to the services rendered to the
l'i cencees. The word 'fee’ is not used in the Act- or -the
Rules in the technical sense of the expression. By 'licence

fee or ’'fixed fee' is meant the price or consideration
whi ch the Government charges to the licensees for parting
with its privileges and granting themto the |licensees. As
the State can carry on a trade or business, such a charge is
the normal incident of a trading, or business transaction
Wiile on this question, we may with advantage cite a passage
from “Anmerican Jurisprudence" (Vol. 30 pages 642, 645)
which is based on the decisions Gundling vs. Chicago, (4)
Phillips vs. Mobile (5) and.
Richai-d vs. Mobile (6) It says

"the familiar principle that the inposition

of license fees on wuseful and honourable
occupations must not exceed the cost of

i ssui ng the license, plus the expenseof

i nspecting and regul ating the business
icensed........ is not necessarily applicable to
the liquor license.The liquor traffic is not
sonething which is licensed for the purpose of
promoting it. I ndeed, license fees may be

exacted in amunts intended to discourage
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participation in the business. The courts
have quite generally refused to hold that the
license fee inposed, nerely because it is, is

a tax, where the object is no control
regul ate, and restrict, and not to encourage

the liquor traffic, the revenue being the
result of the systemand not the notive for
its adoption...... The, higher the fee inposed
for a license, it is sonetimes said, the

better the regulation, as the effect of a high

fee is to keep out of the business those who

are undesirable, and to keep within reasonabl e

l[imts the nunber of those who nmay engage in

it."

(1) Per Latham C. J. in Mathews v. Chickor-v

Mar ketitngg Board. 60 C. L.R 263,

The Conmi ssi oner,~ H ndu Rel i gi ous Endownnents,

Madras vs. Sri Lakshm ndra Thirtha Swam ar of

Sri Shurur Madras.; [1954] S.C.R 1095, 1041.

(3) Ms. GQuruswany & Co. Etc. vs. .State of

Mysore Ors., [1967] 1 S. C. R 548.

(4) 44 L. ed. 725.

(6) 52 L, ed. 581.

(5) 52, L. ed. 578.
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In the view we have taken, the argunent that the Governnent
cannot by contract do what it cannot do under a statute nust
fail. ,No statute forbids the Government fromtrading inits
own rights , Or privileges ~and t he statute under
consi deration, far from doing so, expressly enpowers it by
sections 27 and 34 to grant |lease of its right to.issue the
requisite licences, permts or passes-on paynent  of such
fees as may be prescribed by the Financial Conmi ssioner
The argunent that in Cooveriee’' s case the inpugned ' power
havi ng been exerci sed in__respect of a centrally
adm ni strated area, the power -was not fettered by
legislative lists loses its relevance in the viewwe ,:are
taking. It is true that in that case it was permssible to
the court to find, as in fact it did, that the fee inposed
on the licencees was ,’'nmore in the nature of a tax "than a
licence fee". As the authority which levied the fee had the
power to exact a tax, the levy could be upheld as a tax,
even if it could not be justified as a ’'fee’, in the
constitutiotin sense of thatterm But the ’'Licence fee'  or
"Fixed fee’ in the instant case does not have to conform
to the requirement that it nust bear a r easonabl e
relationship wth the services rendered to the 1icensees.
The anount charged to the licensees is not a fee properly
so-called nor indeed a tax but is in the nature of the price
of a privilege, which the purchaser has to pay in any
tradi ng or business transaction.
This answers the nmain and the nore inportant argunents urged
,on behal f of the appellants. What remnins to be considered
is the contention in regard to the scope and extent of the
powers of the Financial Comm ssioner and the legality,
otherwi se, of the demand for the paynent of 'Fixed Fees’
nmade on vendors of foreign liquor holding Iicences in Forns
L-3, L-4 and L-5.
Before adverting to these contentions it is necessary to
refer to two decisions on which the appellants laid some
stress. In Laxm Kant Sahu v. Supdt. of Excise, Behranpur
(C.A 1415 of 1966 decided on 10--4-1967) it was held by
this Court that section 38 of the Bihar and Oissa Excise
Act, 1915 did not enpower the board to levy a tax and since
the charge for the grant of a privilege for the retail ’'off’

276,
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vend of foreign Iliquor under the system of auctioning
i ntroduced by the anended rule 103(1) was a tax, the rule
was beyond the scope of section 38 and therefore void. It

was expressly conceded in that case on behalf of the State
of Orissa that the charge for the grant of a privilege for
the ’'off’ wvend of foreign liquor wunder the system of
auctioning was a tax and not a fee. The decision, being
based on a concessi on, does not involve determ nation of the
point whether the levy was truly in the nature of a tax.
Besi des, the question Is to ,whether the word 'fee’ was used
in section 38 in the technical sense was not canvassed in
that case. The finding that the State Government had no
power under the Act to levy duty in the formof a paynent
for the grant of a licence for retail vend of foreign |iquor
was based on a "conbi ned readi ng of sections 22, 27, 28 and
29" of the

281

Bi har Act. Section 22 enmpowered the Governnent to make a
grant 'of / the exclusive privilege of selling by retai
country liquor or intoxicating drugs only.

The second decision on which the appellants laid stress was
rendered by the Hi gh Court of ‘Punjab and Haryana in Jage Ram
v. State of Haryana (C. W No. 1376 of 1967 deci ded on March-
12, 1968). The argunent is that this decision is based on
the wearlier decisionof the Hgh Court in Bhajan Lal V.
State of Punjab (C. W No. 538 of 1966 deci ded on February 6,
1967), that the decision in Bhajan Lal’ s case was confirmed
in appeal by this Court (C A Nos. 1042 and 1043 of 1968
decided on August 21, 1972), that there is no materia
di fference, between the rules and the procedure adopted in
the instant cases and those which were struck down i n Bhajan
Lal’s. case and therefore the rules and the procedure
followed herein must also be struck down for the same
reasons. This argunent overl ooks the significant difference
between the rules struck down in Bhajan. Lal’'s case and in

Jage Rami s case, and the anmended Rules now in force. Under
the old Rule 36 (23-A) still-head duty which was admittedly
in the nature of excise-duty was payable by the  I|icensee

even on quota not lifted by him The Rule and Condition No.
8 founded on it were therefore struck down in Bhajan Lal’s
case as being beyond the scope of entry 51 of List Il, the
taxabl e event under the inpugned Rul e being the sale and not
the manufacture of liquor. Rule 36 was amended on March 31
1967 in order to neet the judgnment in Bhajan Lal’'s case but
the High Court found in Jage Ranis case that even under the-
amended Rule, still-head duty which was in the nature of
exci se duty was payable on, unlifted quota of |iquor. The
position obtaining under the Rules as amended on March. 22,
1968 which at* relevant for our purposes is in principle
different as the still-head duty is now only 0.64 paise as
against Rs. 1.760 per litre which was in force under the old
Rules and excise-duty as such is no |onger payable on
unlifted quota. The principle governing the decisions in
Bhajan Lal’'s case and Jage Ranis case cannot, therefore,
apply any | onger.

As the ampunt payable by the |icensees on the basis of the
bi ds offered by themin auctions and on the basis ’'of ’'Fixed
and Assessed Fees’ is neither a fee in the technical sense
nor a tax but is in the nature of the price of a privilege,
there is no question of the Financial Comm ssioner |[|acking
power to organize auctions so as to authorize the recovery
of any anpnt which is not a fee properly so-called. The
Fi nanci al Commi ssioner; under section 34 of the Act read
with rule 59(d), has the power to direct that licences my
be granted on pay-, ment of such fees, that 1is, such
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consideration as he may by rules prescribe. It is open to
him to frane a rule, as he has in fact framed Rule 35,
directing that any class of |icences may be granted on pay-
ment of fees fixed by auction. Once it is appreciated that
auctions are only a node or nediumfor ascertaining the best

price obtainable for the grant of privilege to Sell [|iquor
there would be no "contradiction in terms’ in directing, as
Rul e 35 does, that a class of "licences may be granted on
the fee fixed by auctiont".
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The denmands for the paynment of Fixed Fees made on vendors of
, Foreign Liquor holding licences in Forms L-3, L-4 and L-5
were ,challenged on the additional ground that they were
contrary to the terns of Rule 12 and therefore illegal
Under Rule 11, applications for renewal of licences for the
following year have to be nmade before .the end of Cctober’
By Rule 12 the Excise lnspector has to lay before the
Col l ector by the 7th January each year a.list of |icences
requiring renewal, together with a certificate of sales as
provided " by rule 30, to facilitate the determination of
assessed fee. No order-for renewal can be nade after
January 20 in respect of licences to be wvalid for the
following financial year, except with the special sanction
of the Financial ~Commissioner. The " appellants hol di ng
licences for sale of Foreign Liquor applied duly for renewa
of their licences any orders granting renewals were passed
bef ore January 20. Later the Rul es were amended on March 22
and March 30, 1968 under which the appellants holding
licences in Form Nos. = L-3, L-4 and L-5 becane |iable to pay
fixed fees up to Rs. 20,000 per-annumin addition to fees
assessed wunder rule 31.. The grievance of those appellants
is that since their licences were renewed inJanuary 1968,
the amendments made in March 1968 cannot apply to them and
therefore the ,denand made on the basis of anended rules is
illegal.

It is true that the amendnents under which the appellants
have been called upon to pay fixed fees were nade after the
licences were renewed. But the licences, though renewed in
January 1968, were | o be effective fromApril 1, 1968. The
amendnents having cone into force before April 1 would
govern the appellants’ |icences and they are, therefore,
liable to pay the fixed fees wunder the —anended Rules.
Li cences are granted under section 34 of the Act subject to
the paynent of such fees as the Financial Conmi ssioner may

direct. The rul es made under section 59(d) authorise the
i mposition of additional fees and such authorization would
operate on all licences to be effective thereafter.

We are accordingly of the opinion that the paynments demanded
from the appellants are lawfully )due to the State
CGover nrrent . Such paynents are "exci se revenue" within the
neani ng of section 60(1) (a) of the Act. Section -3(9) of
the Act defines "excise revenue" to nmean "revenue derived or
derivable fromany paynment, duty, fee, tax, confiscation or
fine, inposed or ordered under the provisions of this  Act,
or of any other law for the tinme being in force relating to
liquor or intoxicating drugs, but does not include a fine
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opposed by a court of law'. The paynents due from the
appel lants holding licences in FormL-14A are also due to
the Governnent on account of any contract relating to the
exci se revenue" as provided in section 60(1)(c) of the Act.
It is therefore open to the Governnent to recover its dues
in the manner authorized by section 60.

In the result, all the appeals stand dism ssed but in view
of the circumstance that observations in Krishna Kunmar
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Narula’s case may have led the appellants to enbark upon
this litigation, there will be no order as to costs.

V. M K.

Appeal s di snissed..
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