REPORTABLE

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1949 CF 2011
Arising out of
S L.P. Cl) No. 3841/2011

D. ETH RAJ Appel | ant (s)
VERSUS

SECRETARY TO GOVT. & ORS. Respondent ( s)

JUDGMENT

GANGULY, J.

1. Leave granted.

2. Heard | earned counsel for the parties.

3. Wen the matter was |listed on 26th Septenber, 2011
this Court directed |earned counsel for the State to
furnish an affidavit stating therein what is the
act ual peri od of sent ence undergone by the
appel l ant. However, the affidavit has not been filed,
but | earned counsel appearing for the State has filed
a statenent showing the period of sentence undergone
by the petitioner at different stages and the said
statenment has not been denied by the counsel appearing
for the petitioner. W take that statement on record.

On a perusal of the sane, the following position is



cl ear:
S. No. From To No. of days

1 16. 05. 1987 | 19. 05.1987 04 days

2 14.01.1992 | 24.01.1992 11 days

3 22.11.2002 | 26.02.2003 96 days

4 07.09. 2010 Till Date 1 year 29

(05. 10. 2011) days

4, It is clear from the above table that the

appel  ant had undergone sentence of 1 year and 140
days as on 5.10.2011.

5. The subject matter of challenge in this case is an
order passed by the Division Bench of the Hi gh Court
dated 25th March, 2011 whereby the H gh Court has,
while referring to various judgnents, by a reasoned
order declined the appellant's prayer for having his
case for remssion of sentence considered in the
[ight of Governnent Oders (CGos) issued by the
Governnent fromtine to tine.

6. The crux of the ratio in High Court's judgnent is
that as the petitioner was on bail on the date of
i ssuance of wvarious notifications for remssion of
sentence, his case for rem ssion cannot be considered.
7. W are unable to accept the aforesaid reasoning
of the H gh Court for the reasons discussed bel ow

8. Var i ous notifications have been i ssued in



connection wth remssion of sentence by the
Governnment. Learned counsel appearing for both the
parties have relied in support of their case on a
notification being GO M. No. 279, Dated 23rd
February, 1992 issued by the CGovernnent. W set out

the said notification since this Court is to interpret
the sane in the judgnent.

GOVERNMENT OF TAM L NADU

ABSTRACT
Prisoners — Remision of sentence - Specia
rem ssion on occasion of newy elected
Governnent assumng office in Tam | Nadu
- ordered.

HOVE (PRI SON C) DEPARTMENT
G O Ms. NO. 279, Dated 23.2.92.

ORDER
On the occasion of the assunption of office
of the newly elected Governnent in Tam|
Nadu, the Governnent have decided to grant

rem ssion to certain classes of prisoners who
have been convicted for various offences by
the courts in this State and sentenced to
various terns of inprisonnent other than life
| mprisonnent.

2. In exercise of the powers conferred by
Article 161 of the Constitution of India, the
Governnment of Tami | Nadu hereby remts;

a. In the case of wonmen who have been
sentenced to punishnent for offences other
than those relating to nurder, robbery and
smuggling activities, the whole of the
unexpi red portion of the punishnent to which

t hey have been sentenced, and

b. In the case of
to puni shnent for
those relating

smuggling activiti

men who have been sentenced
various of fences other than
to nurder; robbery and
es, six nonths out of their



I mpri sonment .

3. The special rem ssion sanctioned above
will not be adm ssible in the cases of civil
pri soners and detenus under the law relating
to detention and also in the cases of persons
convicted for offences under Sections 3 to 10
of the Oficial Secrets Act, 1923, Sections 2
and 3 of the Crimnal Law Amendnent Act 1961,
Sections 121 to 130 of the Indian Penal Code,
Foreigners and Passport Acts and persons
convicted by Courts of crimnal jurisdiction
of other States.

4. The rem ssion ordered herein shall be
made applicable to those prisoners also who
have been convicted in this State but are
undergoing their sentence in the jails of
other States or Union Territories.
5. The rem ssion ordered herein shall take
effect from the 24th February, 1992 nanely
the birth day of the Honorable Chief Mnister
of Tam | Nadu.
(BY ORDER OF THE GOVERNOR)
K. MALAI SAMWY,
SECRETARY TO GOVERNMENT.
9. Admttedly the said notification IS still
subsisting and the State is bound by the same. The
said notification, as it is clear fromits text, was
issued in exercise of the powers conferred by Article
161 of the Constitution of India. The petitioner
applied his case for remssion of sentence to be
consi dered under the said notification. The appellant
was convicted by learned District and Sessions Judge,
OCoty by judgnent dated 14th January, 1992 in Sessions
Case No. 11 of 1989 and sentenced to undergo three

years rigorous inprisonment for an offence wunder



5
Section 366 read with Section 109, |IPC and one year
rigorous inprisonnment for an offence under Section
119, | PC. The sentences were however to run
concurrently.
10. On an appeal being filed by the appellant vide
C.A No. 64 of 1992, the H gh Court by its judgnent
dated 7th June, 2002 dism ssed the same confirmng the
conviction and sentence of the appellant. The speci al
| eave petition preferred by the appellant in this
Court against the said judgnment of the H gh Court cane
to be dism ssed on 20t" July, 2010.
11. As a result of the above, the appellant was
readmtted in Central Prison, Coinbatore on 7th
Sept enber, 2010 and has been undergoi ng sentence even
t oday.
12. In view of the aforesaid admtted facts, the
appellant, in our judgnent, is entitled to have his
case of remssion considered wunder the aforesaid
notification since he admttedly suffered nore than
six nonths of inprisonment prior to the date of
judgnent rendered by the H gh Court on 25th March,
2011, but the High Court, for the reasons discussed in
the judgnent, refused to consider the sane on the
ground that on the date of issuance of notification
for rem ssion of sentence, the petitioner was on bail.

13. M. A L. Somayaj ee, | earned senior counsel
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appearing for the appellant cited before us a decision
of this Court in Nalamlu Appala Swany & Os. Vs.
State of Andhra Pradesh (1989) Supp (2) SCC 192. The
| earned counsel has drawn our attention to para 3 of
the said judgnment and submtted that simlar plea was
taken by the State of Andhra Pradesh in that case.
Para 3 of the said judgnment would show that and is set

out bel ow

“3. In a brief affidavit-in-reply filed by
the State, it has been stated in para 4 as
fol | ows:

“I't is respectfully submtted that the
said GO is not applicable after Novenmber 1,
1984 and further the rem ssion can only be
granted to the prisoners who are actually in
jail at the tinme of issuance of the said GO
The appellants herein were on bail by virtue
of the order of this Hon' ble Court. Since
they were not in jail at the tinme of issuance
of the above GO they cannot claim to be
rel eased by applying this GOto them”
14. Here also, we find that the G O does not speak
that in order to get the benefit of remssion, the
pri soner nmust actually be in jail on the date when the
G O was issued. Despite the aforesaid clear position
settled by this Court and despite the fact that the
sanme judgnent was placed before the H gh Court, the
Hi gh Court, unfortunately, cane to a decision which is
contrary to the reason given by the aforesaid three
Judge Bench decision of this Court in Nalanolu Appal a

(supra).
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15. Learned counsel for the State has nmde a very
strenuous effort to sustain the H gh Court's reasoning
by referring to two decisions of this Court. First of
all, he has drawmn our attention to the decision
rendered by this Court in the case of State of Haryana
Vs. Nauratta Singh & Os. (2000) 3 SCC 514. The facts
of that case are succinctly narrated in the Head Note
which is set out bel ow

“The respondent was acquitted on 5-1-1978 by

the trial Court, for the of fence under

Sections 302/34 |PC The H gh Court,
al t hough al I owed the respondent to remain on

bai | during the pendency  of appeal ,
ultimately convicted him on 23-4-1980 under
the said provisions. Consequent | vy, t he

resopndent surrendered on 7-6-1980. During
the pendency of his appeal before Suprene
Court he was again released on bail on 2-8-
1980. The Suprene Court, ultimtely, upheld
the conviction and, consequently, he was
again taken to jail on 22-8-1994. In such
ci rcunst ances, the Punjab and Haryana Hi gh
Court, upholding the respondent's contention
that his conviction related back to the date
of the trial court's decision, I|.e. 5-1-
1978, allowed his claim that the period
during which he was on bail (from 5-1-1978
to 7-6-1980 and from 2-8-1980 to 21-8-1994)
should be included within the period of his
entitlenent for rem ssion. The respondent's
claim was based on the instructions issued
by the Stae of Haryana postulating that
rem ssion would “be also granted to all the
convicts who were on parole/furlough from
the jail on 25-1-1988".
16. The Court found that an accused cannot claim the

period during which he was on bail towards his
rem ssion. W are in respectful agreenment with that

interpretation by this Court in Nauratta Singh. Any
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other interpretation wll render crimnal justice
system to a nockery. This Court clarified the sane by
giving illustration in para 18 of the report in
Nauratta Singh, which we set out here:

“18. The clear fallacy of the approach nade

by the H gh Court can be denonstrated thorugh

an illustration. An accused was tried for an

of fence under Section 326 IPC. Durign trial

period he was allowed to remain on bail and

the trial prolonged up to, say, 3 years.

Finally the court convicted himand sentenced

him to inprisonnent for three years. Should

not the convicted person go to jail at all on

the premse that he was on bail for three

years and is hence entitled to rem ssion of

t hat period?”
17. Simlar views have been expressed by this Court in
t he subsequent decision of Joginder Singh Vs. State of
Punjab & Ors. (2001) 8 SCC 306. In Joginder Singh, the
af oresai d para of Nauratta has been quot ed.
18. W are in entire agreenent with the aforesaid
views taken by this Court that if it is clear fromthe
facts of a given case that during the period the
petitioner was on bail and had not at all suffered any
i mprisonnment, he cannot get the benefit of rem ssion
in respect of that period.
19. The sane is admttedly not the positon in this
case. Here, the appellant had suffered substanti al
portion of the period in jail which is nore than 17
months. On this, there is no dispute. In that view of

the matter, the appellant's case is covered by the

ratio of the three Judge Bench decision of this Court
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in Nal anol u Appal a Swany (supra).
20. W are unable to approve the reasoning given by
the H gh Court that the appellant's case for rem ssion
cannot be considered in terns of the said notification
as on the date of the notification, he was on bail
This is a wong approach. A prisoner nmay be on bail on
a particular day — this is just a fortuitous
circunstance. Wat the Court has to consider is the
actual period of sentence undergone by the prisoner
and whether by reason of the period actually
undergone, the prisoner qualifies for remssion. W
are, therefore, constrained to set aside the judgnent
of the H gh Court.
21. W direct the appellant to nmake a representation
afresh praying for rem ssion attaching a copy of this
judgment. In our view, the appellant is entitled to
get his case of rem ssion of sentence considered in
accordance with the above nmentioned GO W also
direct the State to consider the case of the appellant
in the Iight of the observations nade in this judgnent
and pass an order within a period of six weeks from
the date of receipt of the representation.

22. The appeal is accordingly allowed.

( ASOK KUVAR GANGULY)
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( GYAN SUDHA M SRA)

NEW DELHI ,
11-10- 2011



