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Cl TATI ON
1967 Al R 1398 1967 SCR (2) 732
ACT:
Assam Muni ci pal Act (15 of 1957) s. 298-State CGover nent
i ssui ng notification  superseding Muinicipal Boar d for

i nconmpet ence etc.-Notification after considering expl anation
to show cause notice-Wether opportunity for oral hearing
also to be given-Wether principles of natural justice
viol ated-Indication  of tentative conclusion to supersede
Board given in show cause notice-Wether anmounted to pre-
j udgi ng before considering explanation

HEADNOTE

The appellant issued a notice to the respondent Municipa
Board on June 9, 1964, under s. 298 of the Assam Muinicipa
Act  (XV of 1957) which stated, inter alia that the /State
Government was of opinion that the Board was inconmpetent to
perform its duties and it had come to the tentative
concl usion that the Board shoul d be superseded. The charges
which were the basis of the tenatative conclusion were  set
out in the notice and the Board was asked to give an
explanation in reply to these. After considering the
expl anati on given by the Board, the State Government _issued
a notification on her 9, 1964-, superseding the Board for
one year wth effect from December 14, 1964 for reasons
which were stated in the notification

The Board thereupon filed a wit petition challenging the
notification on the grounds, inter alia, (i) that passi ng
the order of auction the State CGovernment had violated the
principles of natural justice inasmuch as the proceedings
resulting in supersession being quasi-judicial proceedings,
the Board had been denied the opportunity of being per-
sonally heard and of producing evidence; (ii) that the
charges which were found proved in the notification of
Decenmber 9, 1964 were not the sanme which were the subject
matter of the notice of June 9, 1964; and (iii) that the
State CGovernnent had already cone to the conclusion that the
Board shoul d be superseded when it gave notice on June 9,
1964 and had thus pre-judged the issue even before the
expl anati on of the Board had been received. The Hi gh Court
accepted all these contentions and allowed the petition

On appeal to this Court,

HELD : allow ng the appea
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(i)Even assuming that the proceedings in question were
quasi -judicial proceedings, there was no violation of the
principles of natural justice in this case. What the
section provides is that a notice should be given to the
Board by the State Government and its explanation taken
bef ore an order under s. 298 is passed. \When the provisions
of s. 298 are fully conplied with, is in this case, and the
Board does not ask for an opportunity for a persona
hearing, principles of natural justice do not require that
the State Government should ask the Board to appear for a
heari ng and to produce materials in support of t he
expl anation. [735 D-F-, 736 (
(ii)A careful exam nation of the notice and the
notification showed that the charges found proved were
substantially the same as the charge levelled. [736 F]

733
(iii) The High Court had wongly used the analogy of
Art. 311 for the purpose of s. 2,98 in holding that the
appel | ant 'shoul d not have indicated its tentative concl usion
in the notice because s. 298 provides for two courses ie.
superssion__or dissolution, and the appellant could not
deci de between the two alternatives even tentatively before
taking into consideration the explanation of the Board.
There was no reason why, when giving notice, the State
Govermrent should/ not indicate to the Board tentatively
which of the two alternatives it iuntends to pursue. Such
tentative conclusion conmunicated to the Board does not mean
that the State Government is not open to conviction at al
and whatever the ‘explanation it would pass 'an order in
accordance with its tentativ conclusion [737 E- G

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1268 of
1966.

Appeal by special |eave fromthe (judgnent and order dated
May 21, 1965 of the Assam and Nagaland Hi gh Court in” /Civi
Rul e No. 306 of 1964.

S. V. Cupte, Solicitor-Ceneral and Naunit Lai, for the ap-
pel | ants.

K. R Chaudhuri and B. P. Singh, for the respondent.

The Judgrment of the Court was delivered by

Wanchoo, J. This is an appeal by special |eave against the
judgrment of the Assam Hi gh Court. The appellant is the
State of Assam and the respondent is the Gauhati Minicipa
Board, (hereinafter referred to as the Board). After the
muni ci pal election, new nenbers of the Board began to
function fromJuly 7, 1962. The termof the nenbers is four
years and would in the normal course have expired on July 6,
1966. On June 9, 1964, the appellant issued notice to the
Board under s. 298 of the Assam Munici pal Act, No. XV of
1957 (hereinafter referred to as the Act). That section
gi ves power to the State Government, if it is of the opinion
that a Board is inconmpetent to perform or persistently
nakes. default in the performance of the duties inposed on
it by or under the Act or otherwi se by law, or exceeds or
abuses its powers, eitherto dissolve the Board or to
supersede it for a period not exceeding one year at a tinme,
and where dissolution is ordered to order a fresh election
as soon as possible. The section further provides that this
power can be exercised by the State Governnment after giving
the Board an opportunity for submitting its explanation in
regard to the matter in question. On receipt of such
expl anation, ,the State Government has to consider it and
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thereafter by notification stating reasons for so doing it
may declare that the Board is inconpetent to perform or
persistently nakes default in the performance of its duties
or has exceeded or abused its powers. The, State CGovernnent
may by such notification either dissolve the,Board or
supersede it as al ready indicated.

734
The State Governnent issued notice to the Board on June 9,
1964. In this notice the State Government said that it was

of the opinion that the Board was i nconpetent to perform or
had persistently made default in the performance of the
duties inmposed on it by or under the Act or otherw se by |aw
and that the Board had abused its powers. The notice went
on to say that the State Governnent had cone to the
tentative conclusion that the Board should be superseded
under s. 298 of the Act and asked the Board to show cause
why this should not be done. The notice also stated eight
charges whi ch were the basis of the tentative conclusion of
the State Governnent and asked the Board to give an
explanati'on” in full with respect to these charges. The
Board gave the explanation on August 10, 1964. That
expl anati on was apparently considered by t he State
CGovernment and on Decenber 9, 1964, the State CGovernnent
issued the notification superseding the Board for one vyear
with effect from Decenber 14, 1964 for reasons which were
:stated in the notification. Thereupon the Board filed a
wit petition in the H gh Court on Decenber 24, 1964 on

various grounds. It is however —unnecessary  for present
purposes to nmention. all the grounds raised in the wit
petition. It is sufficient to say that three of the grounds

raised therein were (i) that in passing the order of
supersession the State Governnent had violated the prin-
ciples of natural justice inasmuch as the Board had been
denied the opportunity of being personally heard and of
pr oduci ng evi dence, as the proceedings resul ting in
supersession were quasijudicial proceedings, (ii) that the
charges which were found proved in the notification of
Decenmber 9, 1964 were not the sanme which were the subject
matter of the notice of June 9, 1964, and (iii) that the
State CGovernnent had al ready cone to the conclusion that the
Board shoul d be superseded when it gave notice of" June 9,
1964 and had thus prejudged the issue even before the
expl anati on of the Board had been received.

The application was opposed by the appellant, and its case
was that proceedings resulting in an order-under s. 298 of
the Act were administrative proceedings and not quasi-
judicial proceedings. |In any case even if they were quasi-
judicial proceedings, the appellant contended that it had
given a hearing to the Board as required by s. 298 and there
was no violation of the principles of natural justice. The
appel l ant further contended that the charges found. proved
were the sane as the charges |levelled against the  Board.
Finally it was contended that though the action to be taken
was tentatively indicated in the notice, the State Govern-
nment had not pre-judged the issue and was open to conviction
after the receipt of the explanation fromthe Board.

The High Court held that the proceedings culmnating in an
order under s. 298 of the Act were quasi-judicial and that
there was

735

violation of the principles of natural justice in this case.
The High Court also held that the charges found proved in
the notification of Decenber 9, 1964 were different fromthe
charges levelled in the notice June 9, 1964. The Hi gh Court
finally held that the State Government had al ready made up
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its mnd to supersede the Board when it issued notice and
therefore presunably all the proceedi ngs subsequent to the
issue of the notice were a farce. For these reasons the
Hi gh Court allowed the wit petition and quashed the order
of December 9, 1964. It is this order of the Hi gh Court
whi ch is being chall enged before us in the present appeal

| We are of opinion that the appeal must succeed. W shal
take wup three grounds on the basis of which the Hi gh Court
has allowed the wit petition in the order indicated above.
Re. (i).

It is not necessary in the present appeal to decide whether
the proceedings resulting in an order under s. 298 of the
Act are quasi-judicial proceedings or nerely admnistrative
proceedi ngs. Assunming that the Hi gh Court is right that the
proceedi ngs are quasi-judicial proceedings, the question is
whet her there was any violation of the principles of natura
justice in this case. What the section provides is that a
noti ce should be given to the Board by the State Governnent
and its explanation taken before an order under s. 298 is
passed. It is not disputed that the appellant had given
notice to the Board and had indicated the charges on the
basis of which it had formedits tentative conclusion and
al so had asked for an explanation from the Board. The
expl anati on was received in August 1964 and considered by
the appellant and thereafter the appellant by its order
dat ed Decenber 9, 1964 deci ded to supersede the Board. Now
it is clear fromthese facts that the appellant acted in
full conpliance with the procedure provided in s. 298.
Odinarily therefore there is no reason why it. should be
hel d, when the procedure provided in s. 298 was conplied
with, that the principles of natural justice were violated
But the High Court was of the view that the appellant shoul d
have given an oral hearing to the Board which should also
have been given an opportunity to produce materials before
the appellant in support of the explanation. According to
the Hi gh Court, the right of hearing includes the right to
produce evidence in support of ‘an explanation and this
opportunity was not given to the Board. Here again it 1is
unnecessary to decide whether s. 298 which nerely says that
the State Government should give opportunity to the Board
for submitting an explanation in regard to the nmatter en-
vi sages production of evidence-oral or documentary-at sone
| ater stage by the Board in support of its explanation. The
Hi gh Court has conceded that a personal hearing of the
nature indicated above is not always a conconmitant of the
princi pl es of natural

736

justice. But it was of the viewthat in the present . case
principles of natural justice required that the Board shoul d
have been given a personal hearing and an opportunity to
produce materials in support of the explanation. W 'should
have thought that when the Board is given a notice as
required by s. 298 it would naturally submt its explanation
supported by facts and figures and an relevant material —in
support thereof. However, we are definitely of opinion that
the provisions of s. 298 being fully conplied with it cannot
be said that there was violation of principles of natura
justice in this case when the Board never demanded what is
called a personal hearing and never intimted to the
CGovernment that it would Iike to produce materials in
support of its explanation at sone | ater stage. Therefore
where a provision like s. 298 is fully conplied with as in
this case and the Board does not ask for an opportunity for
personal hearing or for production of materials in support
of its explanation, principles of natural justice do not
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require that the State Government should ask the Board to
appear for a personal hearing and to produce nmmterials in
support of the explanation. |In the absence of any demand by
the Board of the nature indicated above, we cannot agree
with the Hi gh Court that merely because the State Governnent
did not call upon the Board to appear for a personal hearing
and to produce material in support of its explanation it
violated the principles of natural justice. This ground in
support of the order of the Hi gh Court therefore fails.

Re; (ii)

Then we cone to the finding of the High Court that the
charges found proved in the notification were different from
the charges levelled in the notice. W regret to say that
the Hi gh Court did not carefully look into the matter. | f
it had, done so, it would have found that there was no
di fference in substance between what was charged and what
was found proved. Eight charges were indicated in the
notice ~of June 9, 1964. Six of themrelated to acts of
om ssi on and conmi ssion by the Board; the seventh and eighth
charges. were nere matters of inference fromthe first six
charges and were not strictly speaking charges of which any
expl anati on was necessary. |In the notification superseding
the Board the appellant found six charges proved. W have
conpared the notification of Decenber 9, 1964 wth the
notice of June 9, 1964. and find that the first charge found
proved in the notificationis the third charge in the
notice; the second charge found proved in the notification
is the fifth chargein the notice; the third charge found
proved in the notificationisthe fourth charge in the
notice; the fourth charge found proved in the notification
is the second charge

in the notice; the fifth charge found proved in the
notification is the sixth charge in the notice and the sixth
charge found proved in the notification is the first charge
in the notice. it will thus be

737

seen that though there was a change in the order in which
charges were enunerated, the charges found proved were
substantially the sane as the charges |evell ed. W have
already indicated that the seventh and ei ghth charges in the
notice were really not charges and were nere inferences and
that is why we find no nmention of themin the notification

The view of the High Court that the charges proved were
different fromthe charges levelled therefore also fails.

Re. (iii)

Finally the High Court found that in the notice the State
CGovernment indicated its tentative conclusion to the effect
that the Board shoul d be superseded and thus it had made up
its mnd already even before considering the explanation of
the Board that it shoul d be superseded, and that the rest of
the proceedings were a farce. The Hi gh Court thought that
the appellant should not have indicated its tentative
concl usi on because s. 298 provides for two courses, ‘i.e.,
supersession or dissolution, and the appellant could not
deci de between the two alternatives even tentatively before

taking into consideration the explanation of the Board. In
this connection the Hi gh Court relied on decisions under
Art. 311 of the Constitution relating to renmoval, dismnissa

and reduction in rank of public servants and was apparently
of the viewthat the State Government should first have
considered the explanation and then nade up its mind as to
whi ch one of the two alternatives provided in s. 298 should
be used and then presumably given a second notice to the
Board to show cause why one of the alternatives tentatively
deci ded upon should not be pursued. W are of opinion that
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it is not correct to use the analogy of Art. 311 for the
purpose of s. 298 of the Act. The issue of tw notices
under Art. 311 is a very special procedure depending upon
the [|anguage of that Article. W find no conparable words
ins. 298. W also see no reason why when giving notice the
State CGover nent should not indicate to the Boar d
tentatively which of the two alternatives it intends to
pursue. Such tentative concl usion comruni cated to the Board
does not nean that the State Governnent is not open to
conviction at all and whatever the explanation it would pass
an order in accordance with its tentative conclusion. There
is therefore no reason to think that all proceedings
subsequent to the issue of notice dated June 9, 1964 were in
this case a farce. The third ground on which the H gh Court
decided in favour of the respondent mnust fail

It appears that the respondent had secured a stay order and
practically continued to function for the full period of
four years under the cover of the stay order. Bef ore us,
though' the respondent has appeared, it did not seriously
contest the appeal, for, the

738

period of all nenmbers who took office on July 7, 1962 cane
to an end on July 6, 1966.

We therefore allow'the appeal, set aside the order of the

Hi gh Court and 'dismss the wit petition. In the
ci rcunst ances we pass no orders as to costs.
R K P.S. Appeal all owed.
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