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ACT:

HEADNOTE

JUDGVENT:
1. Leave granted.
2. A comon question of law, viz., whether sanction is
required for launching a crimnal prosecution against the
appel l ants, has been raised in these appeal s.
3. The Oissa Special Courts Act, 1990 [ hereinafter referred
to as the "Special Courts Act"] which came into force on
27th July, 1992 after receiving the assent of the President,
provides for constitution of special courts for the speedy
trial of certain classes of offences and for t he
confiscation of the property involved in such offences.
Section 2 [d] of that Act defines "offence" to mean _an
of fence of crimnal m sconduct within the meaning of clause
(e) of sub-section [1] of Section 13 of the Prevention of
Corruption Act, 1988 [hereinafter referred to as the "Act"].
Section 5 [1] of the Special Courts Act, as anended by the
Anmendnent of 1993 reads as foll ows:
"5 [1]. If the State Governnent is of the
opinion that there is prima facie evidence of
the comm ssion of an offence alleged to / have
been conbi ned by a person who hel d high public
or political office in the State of  Oissa,
the State Governnent shall nmake a declaration
to that effect in every case in which it is of
the af oresai d opi ni on".
4, Rule 2 (1) [f] (i) of the Oissa Special Courts Rules
[hereinafter referred to as the "Rules"] reads as foll ows:
"2 (1} [f]. "Person holding high politica
of fice" includes-
(i) menbers of the Council of Mnisters and
the Chief Mnister”.
5.Cl ause [e] of sub-section [1] of Section 13 of the Act
defines "of fence of crimnal misconduct" as foll ows:
"13. Crimnal msconduct by a public servant.
- [1] A public servant is said to
conmmit the offence of crimnal msconduct -
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(e) if he or any person on his behalf, is.
in possession or has, at any tinme during
the period of his office, been in possession
f or whi ch t he public servant cannot

satisfactorily account, of pecuniary resources
or property disproportionate to his known
sources of income.
Expl anation. - For the purposes of this
section, "known sources of income" nmeans
income received fromany |lawful source and
such receipt has been intimated in accordance
with the ‘provisions of any law, rules or
orders for the tinme being applicable to a
public servant.
6. It is not disputed that all the appellants were
Mnisters in the Council of Mnisters of the respondent-
State of Orissa during the period in which they were all eged
to have been found in possession of pecuniary resources or
property ‘disproportionate to their known sources of incone.
Subsequently, they ceased to be Mnisters due to the change
of Government and thereafter were elected as the Menbers of
the Legislative Assenbly of the State ["M.A" for short].
They continued to be such Menbers till the prosecutions were
| aunched agai nst them for the said crimnal msconduct under
Section 13 [1] (e) of the Act.
7. Shri  Habibulla Khan, the appellant in the appea
arising out of SLP No. 1563 of 1993 filed an application
before the Special Court on 25th July, 1991 for recalling
the orders of the cognisance of the offence on the ground
that at the time of taking the cognisance, he was an M.A and
as such a public servant within the meaning of Section 2 [c]
(viii) of the Act and, therefore, he could not be tried for
the of fence under Section 13 [1] (e) of the Act without the
sanction of the Governor of the State under Section 19 of
the Act who according to himwas conpetent to rempve an MA
under Article 192 of the Constitution. On 18th /January,
1991, the Special Court dism ssed the application holding
that an MA was not a public servant and further the
CGovernor was not competent to rempve-an MLA-and hence no
sanction was required under the said provision. This order
was assailed by the appellant before the High Court under
Section 482 of the Code of Criminal Procedure on 22nd
January, 1993. The learned Single Judge of the High Court
referred the matter to Division Bench which dismissed the
matter by its inmpugned judgnent of 5th May, 1993 hol di ng
that an MA is a public servant wthin the meaning of
Section 2 [c] (viii) of the Act; but the power of "renoval"”
nmentioned in Section 19 of the Act partakes the character of
puni shnment and the Governor has no power of renpval of an WA
under Article 192 of the Constitution by way of punishnment.
There was a distinction between the concept of "renoval" as
used in Section 19 of the Act and that of "disqualification”
as used in Article 192 of the Constitution. Since the
Governor was not the authority to renbve an &VA the
sanction was not necessary under Section 19 of the Act.
8. The appel | ant, Nagarjuna Pradhan in appeal arising out
of SLP No. 2261 of 1994 raised sinilar plea on 17th August,
1993 but a long tinme after the prosecution was |aunched
agai nst himand 31 prosecution w tnesses were exan ned.
9. Simlarly, the appellant, Rama
3
Chandra U aka in appeals arising out of to SLP Nos.2259-60
of 1994 raised the sane plea belatedly in the t wo
prosecutions |aunched against himafter 16 and 18 pros-
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ecution witnesses respectively were exanined in those cases.
10. The appellants are being prosecuted for the crinina
m sconduct which they are alleged to have committed during
the period they were holding high political office wthin
the meaning of Section 5 [1] of the Special Courts Act read
with Rule 2 (1) [f] (1) of the Rules made under that Act.
The Special Courts Act incorporates the definition of
“crimnal msconduct” given in section 13 [1] (e) of the
Act. The procedure for prosecution to be followed, however,
is as laid down under the Special Courts Act. Al that the
Special Courts Act requires for launching a crimnal pros-
ecution against a person holding high political office is
that the State Government should make a declaration under
Section 5 [1] of that Act that there is prima facie evidence
of the comm ssion of an offence by a person who held high
public or political officein the State. Hence the provi-
sions of Section 19 of the Act do not cone into the picture
in the present case. That being so, no sanction of the
Governor ~or any other authority is necessary for |aunching
the crimnal prosecutions in-question
11. Assuming, however, that the procedure to be followed
before | aunching crimnal prosecution is that under the Act,
the admitted facts -are that the appellants are being
prosecuted for the m sconduct alleged to have been committed
by them during their tenure as the Menbers of the Council of
M nisters and not in their capacity as the MAs. Hence the
provi sions of Section 19 of the Act are-inapplicable to the
facts of the present case as heldin RS Nayak v. AR
Antul ay [(1984) 2 SCR 495].
12. The second question i s whether the appellants could be
prosecuted for the offence which they are alleged to have
conmitted during their tenure as ninisters after they ceased
to be the nministers. This question has also been answered
by two decisions of this Court. In S. A Venkataraman v. The
State [(1958) SCR 1040], it is held while construing simlar
provi sion of Section 6 of the predecessor of the present Act
whi ch provision was simlar to the provisions of Section 19
of the present Act that no sanction was necessary  for the
prosecution of the appellant in that case, as he was not a
public servant at the time of the taking of —cognizance of
the of fence. The Court there observed as foll ows:
"I'n construing the provisions of a statute it
is essential for a Court, inthe first in-
stance, to give effect to the natural neaning
of the words used therein, if-those words are
clear enough. It is only in the case of any
anmbi guity that a Court is entitled to
ascertain the intention of the |egislature.
Where a general power to take cognizance of an
offence is vested in a Court, any prohibition
to the exercise of that power, by any
provision of law, nust be confined to the
terns of the prohibition. The words in S.6
(1) of the Act are clear enough and nust  be
given effect to. The nore inportant words 'in
cl. (c) of s. 6 (1) are "of the authority
conpetent to renove himfromhis office". A
public servant who has ceased to be a public
servant is not a person renmpovable from any
of fice by conpetent authority. The concl usion
is inevitable that at the time a Court is
asked to take cognizance not only nust the
of fence have
been committed by a public servant but the
person accused nust still be a public servant
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renovable from his office by a conpetent
authority before the provisions of s.6 can
apply."
13.Simlarly, a Constitution Bench in Veeraswani v. Union of
India and others [(1991) 3 SCC 655], while construing the
provisions of the sane Section 6 of the Prevention of
Corruption Act, 1947 held that no sanction under Section 6
of that Act was necessary for prosecution of the appellant
in that case since he had retired fromservice on attaining
the age of superannuation and was not a public servant on
the date of filing the charge sheet.
14. However, it was contended that while the Governor had
gi ven sanction to prosecute the Chief Mnister when he con-
tinued to be an MLA in the case of R S. Nayak v. A R Antul ay
[supra], the question whether the sanction was necessary to
prosecute an M.A as a public servant did not arise. It,
was, therefore, contended that although the offence alleged
to have been commtted was during the appellants’ tenure as
m ni sters, the appellants continued to be MAs and,
therefore, as public servants on the day of the | aunching of
prosecution and hence sanction of the Governor under Article
192 of the Constitution was necessary. This question has
al so been answered in RS. Nayak v. AR Antulay [supra].
Referring to this Court’s decision in The State of (S.P.E.
Hyderabad) v. Air Commpdore Kailash Chand [(1980) 2 SCR
697], this Court held as foll ows:
P R (R We woul d however, like to make it
abundantly <clear that if the ‘two decisions
purport = -to lay down that even if a public
servant . has ceased to hold that office as
public servant - which he is alleged to have
abused or msused for corrupt notives, but on
the date of taking cognizance of an' offence
alleged to have been committed by him as a
public servant which he ceased to be and hol ds
an entirely different public office which he
is neither alleged to have m sused or abused
for corrupt notives, yet the sanction of
authority conpetent to renmove him  from such
latter office would be necessary
cogai zance of the offence alleged to have been
commtted by the public servant while holding
an office which he is alleged to have ~abused
or msused and which he has ceased to hold,
the decisions in our opinion,~do not [ay down
the correct I|aw and cannot be accepted as
maki ng a correct interpretation of Sec.6
Therefore, upon a true construction of Sec. 6,
it isinplicit therein that sanction of /that
conpetent authority alone would be necessary
which is conpetent to renove the public
servant fromthe office which he is alleged to
have m sused or abused for corrupt notive and
for which a prosecutionis intended to  be
| aunched against him™
15. Assuming therefore, that the MLAis a public servant
within the meaning of Section 2 (c) (viii) of the Act, in
view of the aforesaid proposition of lawlaid down in R S
Nayak v. A.R Antulay [supra], this contention also does not
merit any consideration
16.1n view of the above, the appeals are dism ssed.
8

bef ore taking




