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ACT:

Mysore University Act, 1956-Rule 5 of Supplementary Rules-
Board Appoi nt ments-Reasons to be recorded by Board-Failure
to record reasons for disregarding greater |ength of service
of candi date does not' vitiate appoi ntnent.

HEADNOTE:

Rule 5 of the Supplenmentary Rules pronulgated under the
Mysore University Act, 1956, provides that "the Board of
Appointnments shall give in witing the reasons for the
sel ection of any candidate and al so the basis on which the
"selection has been made and always give in witing the
reasons for overlooking the clainms of those who are  seniors
(i.e., total service as a teacher) and/or have higher
qualifications." The first respondent whose total service as
teacher exceeded that of the appellant was consi dered  al ong
with the appellant and two others by the Board of Appoint-
ments for the post of a professor. The Board made its
witten reconmmendation that it took into consideration  the
academ c qualification, research, teaching experience and
the performance during the interview of the four candi dates
who appeared at the interview and resolved to appoint the
appellant in the post. The appointnment was later approved
by the Chancellor of the University. The 'first ~respondent
filed a wit petitionin the Hgh GCourt challenging the
appoi nt nent of the appellant as being in violation of r. 5.
The High Court quashed the appointnent. It took the view
that the rule was a nmandatory provision and it was i ncunbent
on the Board of Appointnents to state in witing whhy the
first respondent, al t hough he had | onger teachi ng
experience, was passed over in favour of the appellant.
Al'l ow ng the appeal

HELD : The proper construction of r. 5is to regard the
length of teaching experience as one of the inportant
factors to be taken into consideration by the Board of 1
Appoi nt ment s. However rmuch may be the inportance of the
l ength of teaching experience the rule did not provide that
as the determning factor. The rule did not lay down al
the factors which are to be considered by the Board in
nmaki ng the selection. [625 H]

In the present case the academic qualifications of the
appellant and the first respondent were of the same
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st andard. In nere length of service the first respondent
certainly was superior to the appellant. But that by itself
would not tip the scale in his favour. The reconmmendation
of the Board clearly showed that one of the factors which
the Board had taken into, consideration was t eachi ng
experience. it would be giving preference to, the letter of
the rule than to its spirit if it were to be held that the
recomrendation of the Board was to be treated as invalid
nerely because they had failed to state in clear words that
the appellant was preferred to the first respondent although
the latter had a |longer period of service as a. teacher
Rule 5 was substantially conplied with by the Board and the
failure to record expressly the reasons for disregarding the
greater length of service of the first respondent did not
vitiate the appointnent per se. At best it was an
irregularity which was cured by the approval of t he
Chancel lor. [626 C]

622

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2241 of 1970.
Appeal by special l'eave fromthe judgment and order dated
April 15, 1969 of the Mysore H gh Court in Wit Petition No.
2071 of 1967.

M C. Setalvad and R V. Pillai; for the appellant.

B. R L. lyengar ‘and A. G Ratnaparkhi, for respondent No.
The Judgrment of the Court was delivered by

Mtter, J. In this appeal by special |eave the appellant
chal | enges the decision of the Mysore H gh Court  quashing
his ,appointnent as a University Gants Professor in

Sanskrit by the Board of Appointments on the sole ground of
non-conpliance with Rule 5 of the Supplenmentary ' Rules
promul gated wunder the Mysore University Act, 1956. That
rul e provides :

"The Board of Appointnents shall give, in
witing the reasons for the selection of any
candi date and also the basis on which the
selection has been nade and always give in
witing the reasons for overl ooking the clais
of those who are seniors (i.e. total service
as t eacher) and/ or have hi gher
qualifications."

The facts are as follows. The appellant and the main~ con-
testing respondent have the same acadenic qualifications.
The ,a appellant joined the University as a lecturer in 1945
and he was appointed a tenmporary Reader in Sanskrit under
the University Grants Conmi ssion Schenme which was distinct
from other University appointnents. He was appointed a
per manent Reader in the University under the said Schene in
April 1960. The first respondent had joined the University
as a lecturer in 1938 i.e. seven years before t he
appel l ant.- He was appoi nted a Reader ,under the University
Grants Schene in January 1961 i.e. several nonths after the
appel lant. In Decenber 1965 the appellant was placed as the
Head of the Departnment of Sanskrit. |t appears that in 1967
an appoi ntnment had to be nmade as Professor in the University

Grants Schene, the top position in the departnent. The
,claims of the appellant, the first respondent and two ot her
persons were considered by the Board of Appointnents. They

were also interviewed by the Board and on June 9,1967 the
appel l ant was given the said appointnment. This was |ater
approved of by the ,Chancellor of the University on June 29,
1967.
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The first respondent filed a Wit Petition in the H gh Court
chal | engi ng the appoi ntnent of the appellant under Art. 226
of

623
the Constitution on various grounds but the infraction of,
rule 5 set forth above was not one of them The H gh Court,
however on an application nmade for the purpose allowed the
ground to be raised but the |l earned single Judge disni ssed
the wit petition. The: first respondent filed an appea
whi ch was heard by a Division Bench of the Hi gh Court. The
H gh Court turned down all but the contention based on rule
5 above and took the view that the said rule was a nandatory
provision and it was incunbent on the Board of Appointnents
to state in witing why the first respondent although he had
| onger teaching experience was passed over in favour of the
appel l ant before us.” According to the Division Bench the
appoi ntnent of the appellant becane invalid for this non-
conpliance of rule 5 by the Board of Appointnents. The
order |of ‘appoi ntnent was quashed by the H gh Court with a
direction that the University should make an appointnment in
accordance wi-th law. This judgment was rendered on Apri
15, 1969.
The appellant’s application for a certificate being turned
down by the High Court, he filed an application for specia
| eave before this /Court on 9th Septenber 1969 along with a

petition for stay of the order of the H gh Court. Onh the
application bei ng noved on Septenber 22, 1969 t he
respondents were directed to show cause why 'special |eave

shoul d not be granted but an interimstay was granted to the
effect that the matter of a fresh appointnent as a result of
t he quashing of the order of the appellant”s appointnent was
not to be placed before the Chancellor for~ his approva
under s. 26(4) of the Mysore University  Act. This was
occasi oned by the fact that the University had taken ' steps
to nmake anot her appoi ntnent necessitated by the order of the
Di vi sion Bench of the Hi gh Court and had asked the appell ant
to appear at an interview for the purpose fixed on Septenber
21, 1969. On affidavits being filed this Court  after
hearing the parties passed an order on Novenber 14, 1969
nodi fying the earlier order of stay to the effect that the
order of the H gh Court was to remain suspendedtill the
di sposal of the special |eave petition and as soon as the
Chancel l or had decided the case, the parties were tobe at
liberty to nention the natter to this Court and in the
meanwhi |l e the appellant was to continue as Professor. On a
clarification of the Court’s order being sought for, an
order was passed on August 26. 1970 to the effect that the
Chancel lor was free to deal with the matter notw thstanding
that the application for special |eave was pending in /'this
Court. It appears that the Board of Appointnments re-
constituted after the decision of the H gh Court had advised
the appointnent of the first respondent as Professor ‘and the
Chancellor, in the circunstances of the case felt that he
should not cone to any decision during the pendency of the
matter before this Court. The Chancellor’s order was nade
on November 11, 1970. On Decenber 11, 1970 this Court
granted special |eave to the appel -

624
lant and directed the stay to continue till the disposal of
the appeal

Al t hough we have set out what transpired after t he
presentation of the special |eave petition to this Court in
Septenber 1969 to give a conplete picture of the events
concer ni ng the appointment of a Professor under the
University Gants Scheme, we do not propose to take any
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noti ce of what the Second Board of Appointnments did. In our
view, if the action of the Board of Appointnments taken on
June 9, 1967 and approved of by the Chancellor on June 26,
1967 was valid, the Board would have no jurisdiction to
consider the matter for a second tinme.
The position in |aw appears to be as foll ows. The Mysore
Uni versity Act, 1956 cane into force on Cctober 3, 1956. S.
13 ,of the Act sets out the authorities of the University
which include inter alia the Senate, the Syndicate, the
Academi ¢ Council and the Board of Appointnents. Di fferent
sections followng the above prescribe the powers and
functions of the Senate, the Syndi cat e and their
authorities. Section 26 concerns the Board of Appointnents.
Sub-s. (1) of this section provides :
"Appointnments to the staff of the University
shall be made in accordance with the rules
made~ by the Chancellor in consultation wth
the Syndicate."
Sub-s. | (2) shows how the Board of Appointnments is to be
constituted- for the purpose of nmaking appointnents of
Prof essors, Readers and Lecturers. The Board is to consi st
of (1) the Vice Chancellor who was to be the ex-officio
Chairman, (2) the Head ,of the University Department in the
subj ect concerned, ‘except where the appointment to be nade
was the post of the Head of the concerned Departnent, (3)
one nenber who was to be an expert in the subject concerned
selected fromoutside the University by the  Syndicate and
(4) another person who was to be an expert in . the subject
concerned selected from outside the University by the
Chancel or. Under sub-s. (4)
"The decisions of the Board and in such cases
as nmay be prescribed by the Chancellor, the
deci sion of the Vice-Chancel l'or shall not have
effect wunless approved by the Chancellor
thereafter, every such decision shall be fina
and shall not be called in question in any
manner . "
The Mysore University Staff (Appointnment) Rules cane into
froce on Cctober 24, 1964. Sonme supplenentary Rules of re.
cruitment governing the appoi ntrment of University teachers
were approved by the Governor under S. 26 of the Act on 8th
April 1967 and these were published on May 25, 1967. Rule 5
men-
625
tioned above is one of these rules. Rule~ 3 of the
Suppl emrentary Rul es shows that the Board of Appoi nt nent was
to be provided at the nmeeting with all relevant _information
about every candi dat e regardi ng hi s qgualification
seniority, teaching experience and research work and -under
rule 4 the Dean and the Head of the Department who were to
be associated with the Board were to prepare a note
regardi ng qualification, work etc. of the candi date who had
served in the department under them and give their opinion
in witing to the Board of Appointnment. This rule further
prescribed that the clainms of the "senior (nobst)" teachers
wi th approved service who acted in that vacancy for’ a |ong
time shall be given due consideration.
After interviewi ng the candi dates the Board of Appointnents
made its witten reconmendati on as foll ows
"The Board took into consi derati on the
academ c qualifications, research and teaching
experience and the perfornmance during the
i nterview of the four candi dates who appeared
for the interview The Board in consultation
with the Dean of the Faculty of Arts,
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unani nously resolved that Dr. G Narul asi ddi ah
be--appointed Professor of Sanskrit on a
starting salary of Rs. 1,000/- P.M in the
scal e of Rs. 1000-50-1500 subject to the usua
peri od probation nor two years.
If rule 5is to be observed inits latter and not according
to its true intent it must be said that the Board of
Appointnments failed to give in witing expressing the
reasons for overlooking the clainms of the first respondent
whose total service as a teacher undeni ably exceeded that of
the appellant. According to the Hi gh Court:
" . . . the clear intendment of rule 5 is that
a superior claimto an appointnment flows out
of the seniority to which it refers and that
that claimshould not be overl ooked except for
reasons to be stated in witing and since the
resolution  of the Board of Appointments with
which we are concerned does not state any
reason for the supersession of such claimwth
whi-ch the petitioner becane clothes under the
rule, we are inclined to the view that the
appoi nt nent becones invalid for that reason.”
We find ourselves unable to accept the above dictum of the
H gh Court. In our viewthe rule was not intended to |oad
the dice in favour of someone nerely because of |onger
experience as a teacher. The Proper construction of that
rule is to regard the |length of teachi ng experience as one
of the inportant factors to be taken into consideration by
the Board of Appointnents. However much  may be t he
i mportance of the |length of teaching experience the
6 26

rule did not provide that as the deternining factor. The
rule did not lay down all the factors which were to be
considered by the Board in making their selection, O

necessity they had to consider: the academic qualifications
of the respective candidates including that of the quality
of their teaching and of the research work if any to their
credit, their past experience and the inpression which they
created in the mnds of the persons constitutingthe Board’
Rule 5 laid particular stress to the total Ilength of
teaching experience of the candidates but it was not meant
to outwei gh other consideration

In this case it appears that the acadenmic qualifications of
the appellant and the first respondent were, of the sane
st andar d. In mere length of service the first  respondent
certainly was superior to the appellant. But that by itself
would not tip the scale in his favour. The reconmendation
of the Board clearly shows that one of the factors which
they had taken into considerati on was "teachi ng " experience"
and in 1967 when the appoi ntnent was made the appel lant had
to his credit a period of 22 years of teaching experience
while the first respondent had 29 years of service 'to his
credit. It is not as if the appellant was a man very  much
junior in age to the first respondent with a career in
teaching far shorter than or negligible conpared to that  of
the first respondent. It nust also be noted that when there
was a question of appointing a tenporary Reader under the
University Gants Schene in 1958 it was the appellant who
was given preference to the first respondent and even as a
per manent Reader he secured the appointnment sonme nonths
ahead of the first respondent. The preference given to him
in the past was certainly one of the factors to be taken
into consideration. In our view it would be gi vi ng
preference to the letter of the rule than to-its spirit if
we were to hold that the recomendati on of the Board of
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Appointments was to be treated as invalid nerely because
they had failed to state, in clear words, that the appellant
was preferred to the first respondent although the latter
had a | onger period of service as a teacher
M. Setal vad appearing for the appellant drew our attention
to Seniority Rules which were franed with the approval of
the Chancellor and cane into force on 30th March 1969 during
the pendency of the matter before the Division Bench of the
Mysore High Court. Rule 7 of these rules provides that
"Teachers appointed to a class of post in the
University Gants Comm ssion scale shall be
deemed senior to teachers holding the sane
class of posts in the University scale."
Ref erence was nade to this rule for the purpose of show ng
that the appellant who had been a Reader under t he
University Grants
627
Schene nearly three years before the &St respondent woul d be
senior to himin terms of the rule if it had been in force
And even ‘otherw se counsel contended that the nmere fact that
t he appellant’ had preceded the first r espondent in
appoi nt nent tinder the Said scheme showed t hat hi s
preference over the first respondent was, not undeserved.
We do not think that we can take into account rule 7 for the
pur pose of our decision in this case.
M. Setalvad's second contention was that it was apparent
from the recommendation of the Board that rule 5 was
substantially conplied wth and as such the H gh Court
shoul d not have set aside the appointment of the appellant.
He also placed reliance on sub-s. (4) of S. 26 as giving a
finality to the approval —of the Chancellor to the
appoi nt nent nade by the Board.
M. Ayyangar appearing for the first respondent contended,
first, that rule 5 was divided into two parts and that the
provision for a statenent in witing giving reasons for
ignoring a person’s total length of service as a teacher had
to be conplied with by the Board and any disregard of this
rul e rendered the appointrment invalid. Counsel argued that
the rules had statutory force and the nere approval of the
Chancel l or under, sub-S. (4) of S. 26 of' the Act did not
put a seal on the case so as to prevent from scrutiny the
di sregard of any mandatory provision of the rules framed
under S. 26(1) and approval of the Chancellor would not cure
such illegality. In our view, rule 5 was substantially
corn-plied with by the Board and the failure to record
expressly the reason for disregarding the greater |length of
service of the first respondent did pot vitiate t he
appoi ntnent per se. At best it was an irregularity which
was cured by the approval of the Chancellor
M. Setalvad's | ast contention was that the H gh Court had-
gone wong in quashing the appointnent but should have rele-
gated the matter back to the Board of Appointments to conply
with the requirenents of r. 5 and for this he relied on two
English decisions in lveagh (Earl) v. Mnister of Housing
etc.(1l) and Brayhead Ltd. v. Berkshire County Council(2).
In the view we have taken it is unnecessary to consider the
last point raised by counsel or the effect of these two
deci sions. The Board of Appointnment was constituted of four
persons who were emnently fitted to assess the relative
nmerits of the candi dates before themat the interview and
their recommendation shows that although they had not
expressly recorded any reason in terns of the rule, they had
taken the teaching experience of the candidates into
consi deration. Qur conclusion mght have been otherwise if
it were shown that the Board had not considered the |ength
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of teach--

(1) [1963] 3 All. E R 817
(2) [1964] 1 All. E R 149.
628

i ng experience of the candidates as one of the, factors for
com ng their decision.

In the result we allow the appeal and set aside the order of
the High Court holding that the appellant was validly
appoi nted as a Professor under the University Grants Schene.
In the circunstances of the case, we |leave the parties to
bear their own costs.

Before parting with this case we cannot but express our dis-
approval in noting that the canker of litigiousness has
spread even to a sphere of life where discipline should
check anbition concerning personal prefernent. A teacher is
justified in taking legal action when he feels that a stigma
or puni shnent is undeserved but-he is expected to bear wth
fortitude and reconcile hinself to his |lot suppressing
di sappoi ntment when he finds a co-worker raised to a
position which he hinself aspired after.

K. B. N Appeal all owed.
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