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PETI TI ONER
MAHENDER SI NGH

Vs.

RESPONDENT:
UNION OF | NDI A AND ANR

DATE OF JUDGVENTO02/ 08/ 1991

BENCH:
SHETTY, K. J. (J)
BENCH:

SHETTY, K. J. (J)
RAMASWAM , V. (J) 11
YOGESHWAR DAYAL (J)

Cl TATI ON
1991 SCR’ (3) 330 1991 sSCC. Supl. (2) 127
JT 1991 (3) 462 1991 SCALE (2)292
ACT:
Service Law Central Cvil Services (C assification

Contr ol and Appeal ) Rules, 1965 Rul e 10(4) - - Scope
of --Servi ces of enployee terninated by a sinple termination
order under Rule 5(1) of the CCS (Tenporary Service) Rules,
1965---Term nation  order set aside by Tribunal--Retrospec-
tive suspension fromthe date of “original order of term na-
tion--Wether justified.

HEADNOTE

The appellant, a cash clerk in the establishment of
Del hi M1k Scheme, was pl aced under suspension under Rule
10(2) of the Central Civil Service (Cassification, Contro
and Appeal) Rules, 1965, pending investigation into a crim -
nal case, connected with the forgery of a cheque, in’ which
he was arrayed as an accused. Subsequently, —his _services
were termnated under Rule 5(1) of the Central Civil Serv-
ices (Tenporary Service) Rules, 1965. Though he was acquit-
ted in the crimnal case, he was not re-instated. However,
the Central Adnministrative Tribunal set aside the ternina-
tion order and directed that the appellant woul d continue to
be under suspension fromthe original date of term nation of
service, and that it would be open to the conpetent authori-
ty, to revoke his suspension and re-instate himin service
or continue himunder suspension, if it decided to initiate
di sci plinary proceedi ngs agai nst him

Pursuant to the decision of the Tribunal, the Managenent
passed an order under Rule 10(4) of the Rules placing the
appel  ant under suspension fromthe date of original  order
of termnation and also directed that there should be  fur-
ther enquiry against the appellant.

Allowing the appeal preferred by the appellant and
nodi fying the Tribunal’s order,

HELD: 1.1 There are three requirenments for the applica-
tion of Rule 10(4) of the Central G vil Services (dassifi-
cation, Control and Appeal) Rules, 1965. These are (i) the
Government servant is dismissed, removed or compul sorily
retired as a neasure of penalty; (ii) the said
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penalty is set aside or declared or rendered void by a
decision of a Court of Law, and (iii) the disciplinary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

authority decides to hold a further inquiry against the
CGovernment servant on the allegations on which the origina
order of penalty was inposed. [334F G

1.2 In the instant case, the original order of termna-
tion was not passed against the appellant as a nmeasure of
puni shment. It was a 'sinpliciter termination’ under Rule
5(1) of the CCS (Tenporary Service) Rules, 1965. The Tri bu-
nal has set aside that order on the ground that it anounts
to punishment and the order of punishnent could not have
been made without holding an inquiry. But that is not the
same thing to state that the Managenent nade an order term -
nating the services by way of penalty. It treated the said
order as a sinmpliciter discharge. Hence Rule 10(4) has no
application. Besides, there was no question of the Mnage-
nment deciding to hold a further inquiry, since there was no
earlier inquiry against the appellant and it would be nisno-
mer to call it a further enquiry as contenplated under Rule
10(4). [335B-C

1.3 Thus, the power to place a delinquent officer under
suspension fromthe date of the original order of disni ssal
renoval or conpulsory retirenent from service would be
avail able provided the original order was made by way of
penalty and that order has been set aside by a Court of Law
Since there was no inquiry leading to the renoval of the
appellant in the first instance, the decision to hold fresh
inquiry does not attract Rule 10(4). The retrospective
suspension of the appellant is, therefore, unjustified and
wi thout authority of |aw However the order ‘of suspension
woul d operate prospectively and the appellant would be
entitled to re-instatement with all back wages till that day
since the original order of termnation has been set aside
by the Tribunal. The Tribunal’s order is nodified according-
ly. [335D G

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1821 of
1991.

From the Judgnent and Order dated 17 4. 1990  of the
Central Administrative Tribunal, Delhi-in R A No. 117/88 in
T.A. No. 351 of 1986.

O P. Saxena and Mukul Gupta for the Appellant.
J.D. Jain, Kailash Vasudev, Ms. Sushma Suri ~and S. N
Terdal for the Respondents.
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The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. This appeal is froman order of
the Central Adm nistrative Tribunal, New Del hi and concerns
with the scope of Rule 10(4) of the Central Civil ~ Service
(CCA) Rules, 1965 ('the Rules’)

The facts leading to the appeal are these: The appell ant
was a cash clerk in the establishment of Delhi MIk Scherne,
New Del hi. There was some crimnal case connected with the
forgery of a cheque in which the appellant was arrayed as an
accused. Pending investigation of the crininal case, he was
pl aced under suspension. The order of suspensi on was nmade on
March 27, 1976 under Rule 10(2) of the Rules. On January 10,
1976 his services were term nated under Rule 5(1) of the
Central Gvil Services (Tenporary Service) Rules, 1965. On
March 7, 1980, the appellant was acquitted in the crinmna
case. On January 5, 1981 the appellant filed a civil suit in
the District Court, New Del hi, challenging the order of
term nation of his services. The suit was transferred to the
Central Administrative Tribunal for disposal. The Tribuna
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has, by its judgrment dated Septenber 5, 1988 set aside the

term nation order with the foll owi ng conditions:
"(i) The inpugned order of termnation dated
10. 1. 1978 is quashed. Consequently, status quo
ante as in regard to applicant being under
suspension will continue from 10. 1. 1978.
(ii) It will be open to the conpetent authori-
ty to take a final decision on the continuance
or otherwi se of the suspension in the |ight of
the judgnent of Chief Judicial Magistrate
dated 7.3.80 in case No. 57/2. It will be open
to the competent authority to revoke the order
of suspension and reinstate the plaintiff into
service as cash clerk. In that event, the pay
and allowances of the plaintiff during the
period of _his actual suspension from 27.3.
1976-to 10.1.78 and deened suspension thereaf -
ter shall be regulated in accordance with the
provisions of F R 54-B. Necessary adjust-
nents, if any, should be made or in regard to
the subsi stence allowance already paid to him
The defendants shall al so consider and decide
whet her -~ the period of actual and deened sus-
pensi on shall be treated as a period spent on
duty or not.

333
(iii) 1t will also be open to- the conpetent
authority, if so advised, to continue the

pl ai nti ff on suspension if it is decided to
initiate disciplinary proceedings against him
based on his conduct which led to his prosecu-
tion before the crimnal court. The ‘discipli-
nary proceedings if initiated should be com
pleted within a period of six nmonths from the
dat e of communication of this order.

(iv) The conpetent authority shall take appro-
priate decision ‘as regards (ii) and (iii)
above within a period of two nonths from the
date of comunication of this order."

Pursuant to the decision of the Tribunal managenent nade
an order dated November 10, 1988 under Rule 10(4) of the
Rul es pl acing the petitioner under suspension w.e.f. January
10, 1978. The appellant shall be deenmed to have been sus-
pended fromthe date of the original order of termnation
The managenent al so directed that there should “be further
enquiry’ against the appellant. The rel evant portion of the
order dated Novenber 10, 1988 reads:

"AND wher eas the undersigned on a considera-
tion of the circunstances of the  case, has
al so decided that a further enquiry should be
hel d wunder the provision of CCS(CCA) Rules,
1965 agai nst the said Shri Mhinder Singh, Ex.
Cash Clerk on the allegation which led to his
term nation of service.

NOW THEREFORE t he under si gned her eby: -

(i) set aside the order of termination of
services of Shri Mbhinder Singh, Ex. Cash
Cerk

(ii) directs that further enquiry should be
hel d wunder the provisions of CCS(CCA) Rules,
1965 agai nst Shri Mhinder Singh on the alle-
gations of misappropriation of Govt. Money
which led to the termnation of service.

(iii) directs that the said Shri Mhinder
Singh, Ex. Cash derk shall under sub-rule 4
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of Rule 10 of the CCS(CCA) Rules, 1965 be
deened to have been placed under suspension
w.e.f. 10.1. 1978 and shall continue to remain
under suspension until further orders.
(Bal dev Chand)
Di sciplinary Authority
Dy. GCeneral Manager (A"
334

After holding the enquiry the appellant was again dis-
m ssed from service. That order was nmade on Decenber 1,
1989. It is said that the dism ssal has been chall enged by
the appel |l ant before the Tribunal

From the above narration of facts it will be seen that
the Tribunal while setting aside the termination order has
directed that the appellant shall continue in suspension
fromJanuary 10, 1978. The nmanagenent while deciding to hold
further enquiry has also directed that the appellant shal
be deemed to have been pl aced under suspension w.e.f. Janu-
ary 10, /1978. The nanagenent nade this order under Rule
10(4) which ' reads as foll ows:

"Where a penalty of dismssal, renoval or
conpul sory retirement from service inposed
upon a  Covernnent servant is set aside or
decl ared or rendered void in consequence of or
by a decision of a court of law and the disci-
plinary authority on a consideration of the
circunstances of the case, decides to hold a
further inquiry agai nst-himon the allegations
on whi.ch the penalty of dismssal, renmoval or
conpul sory retirenent was originally inposed
the Governnment servant shall be deemed to have
been pl aced under suspension by the Appointing
Authority fromthe date of the original order
of dism ssal, renoval or conpul sory retirenent
and shall continueto remain under suspension
until further orders:

Provi ded that no such further inquiry
shall be ordered unless it is intended to neet
a situation where the Court has  passed an
order purely on technical grounds ~w thout
going into the nerits of the case."

There are three requirenments for the application of Rule
10(4); (i) The Government servant is dism ssed, renoved or
conpul sorily retired as a neasure of penalty; (ii) the
penalty of dismissal, removal or conpul sory retirenent is
set aside or declared or rendered void by a decision of a
Court of Law, (iii) The disciplinary authority .decides to
hold a further inquiry against the Governnent servant on the
all egations on which the original order of penalty was
i nposed. |f these three requirenents are satisfied then the
CGovernment servant ,shall be deened to have been placed
under suspension by the appointing authority fromthe date
of original order of penalty of dismssal, renpval or  com
pul sory retirenents and he shall continue to remain under
suspension until further orders.

335

The order of the Tribunal and the nanagenent as to the
retrospective suspension of the appellant cannot be sus-
tained under Rule 10(4) of the Rules. It may be relevant to
renmenber that the original order of termnation was not
passed agai nst the appellant as a neasure of punishment. It
was a 'sinpliciter termnation’ of the appellants’ service
under Rule 5(1) of the CCS (Tenporary Service) Rules 1965.
The Tribunal has set aside that order on the ground that it
amounts to puni shnent and the order of punishment could not
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have been nmade wi thout hol ding an inquiry agai nst the appel -
lant. But that 1is not the sane thing to state that the
managenent made an order terminating the services of the
appel l ant by way of penalty. The nanagenment treated the said
order as a simpliciter discharge. Rule 10(4) therefore, has
no application to the case of the appellant.

Secondly, it would be msnoner to call it a further
inquiry as contenplated under Rule 10(4). There was no
guestion of the nanagenent deciding to hold a further in-
quiry since there was no earlier inquiry against the appel-
| ant .

The power to place delinquent officer under suspension
fromthe date of the original order of dismssal, renoval or
conpul sory retirement fromservice would be avail able pro-
vided if the original order of dismnissal, removal or conpul -
sory retirenent fromservice was nade by way of penalty and
that order has been set aside by a Court of law. Since there
was no inquiry leading to the renpval of the appellant in
the first instance, the decision to hold fresh inquiry does
not attract Rule 10(4). The retrospective suspension of the
appel | ant i s therefore, unjustified and wi thout authority of
I aw.

However, it may be stated that the order of suspension
dat ed Novenber 10, 1988 woul d operate prospectively and the
appel lant would be entitled to reinstatenent with all back
wages till that day since the original order of termnation
has been set aside by the Tribunal

The appeal is accordingly all owed nodifying the inmpugned
order. In the circunmstances of the case, however, we make no
order as to costs.

N. P. V. Appeal all owed.
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