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ACT:
Sea Custons-Confiscation of -goods-and inposition of penalty
by Collector of Custons-subsequent conviction and sentence
by Magi strate, if wviolative of fundamental right to
protection against double jeopardy-Constitution of India,
Art. 20(2)-Sea Custons Act, 1878 (8 of 1878), ss..167(8) and
167(81).
HEADNOTE:
The two petitioners were apprehended while attenpting to

smuggle a huge anount of Indian and foreign currency and

ot her

contraband goods out of India and the Collector of

Central Excise and Land Custons passed orders confiscating

t he

sei zed goods and i nposi ng heavy personal penalties on

both of them under

S.

275

167(8) of the Sea Customs Act. On a subsequent

conpl ai nt made by the Custons Authorities on the sane facts,

t he

petitioners were convicted and sentenced by t he

Addi ti onal District Magi strate to various terns of
i mprisonnment under s. 23, read with s. 23B, of the Foreign
Exchange Regulation Act, s. i67(81) of the Sea Custons Act

and

120B of the Indian Penal Code. The Additiona

Sessions judge in appeal affirmed the said orders of
conviction and sentences and the Hgh Court refused to
interfere in revision. It was contended on behalf of the
petitioners, who had, at an wearlier stage, nmade an
unsuccessful attenpt to nove this Court under Art. 32 and
have t he prosecutions quashed, that the orders of conviction

and
t he

sentences passed on them by the Courts bel ow infringed

constitutional protection against double |eopardy
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afforded by Art. 20(2) O the Constitution

Held, (Per Das, C. J., Bhagwati, B. P. Sinha and Wnchoo,
Jj., Subba Rao, J., dissenting) that the contention was
wi t hout substance and nmust be negatived.

In order to sustain a plea of double jeopardy and to avai
of the protection of Art. 20(2) of the Constitution it was
i ncunrbent to show that (1) there was a previous prosecution
(2) a punishnment and (3) that for the sane offence, and
unless all the three conditions were fulfilled the Article
did not cone into operation. The word ’'prosecution’ as used
in that Article contenplated a proceeding of a crinina
nature either before a court or a judicial tribunal

Magbool Hussain v. The State of Bonbay, [1953] S.C.R 730,
relied on.

The insertion of s. 187A into the Sea Custons Act by the
amending Act of 1955, left no scope for doubt that the
hi erarchy of Authorities under-that Act functioned not as
Courts ~or judicial tribunals but as adm nistrative bodies,
even though in recordi ng evidence or hearing argunents they
acted judicially.” The words " offences and penalties
used by the ~Act could not have the same mneaning as in
Crimnal Law and a penalty or confiscation ordered under s.
167(8) of the Act could not be a punishnment such as is
inflicted by a Crimnal Court for a crimnal offence.

Sewpuj anrai I ndrasanrai Ltd. v. The Coll ector of Custons and
others, [1959] S.C. R/ 821, referred to.

Nor were the Custons Authorities invested with the powers of
a Criminal Court  under the Schedule to s. 167 and the
procedure | aid down by Ch. XVII of the Act, and any orders
passed by them either in remor in personal, by way of
confiscation of the goods or inposition of penalties on the
person, could only be in the nature of adm ni'strative ones
made in the interest of revenue and could not bar a crimna
prosecuti on.

Morgan v. Devine, 59 L. Ed. 1153: 237 U S. 632 and United
States of Anerica v. Anthony La Franca, 75 L. Ed. 551: 282
U. S. 568, considered.
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The proceedi ngs agai nst the petitioners before the Coll ector
of Customs under s. 167(8) of the Sea Custons Act coul d. not
therefore, be a prosecution within the nmeaning of Art. 20(2)
O the Constitution and the petitioners were not put to
doubl e j eopardy.

Per Subba Rao, J.-The prosecution of 'the petitioners before
the Magistrate and the punishnent inflicted on themdirectly
infringed Art. 20(2) of the Constitution

There can be no inconsistency in an authority under an Act
functioning in an admnistrative capacity in | respect of
certain specified duties while it acts as a judicia
tribunal in respect of others, and the question as to /which
of them it discharges in a judicial capacity has to be
deci ded on the facts of each case and in the light of | well-
settled characteristics of a judicial tribunal

Cooper v. WIlson, [1937] 2 K B. 309 and Venkataraman  v.
Union of India, [1954] S.C R 1150, relied on

Al though this Court has held that the Sea Custons Autho-
rities in adjudging confiscation do not function as judicia

tribunals but as nere administrative authorities, t he
guestion as to whether inposing personal penalties they act
as judicial tribunals still remains open

Magbool Hussain v. The State. of Bonbay, [1953] S.C R 730
and Sewpujanrai Indrasanrai Ltd. v. The Collector of

Custonms, [1959] S.C.R 821, expl ained.
An exam nation of the entire schenme of the Sea Custons Act
| eaves no manner of doubt that the Custons Authorities act
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as judicial tribunals so far as offences under s. 167 O the
Act are concerned.

The word ' prosecuted’ used in Art. 20(2) of the Constitution
is conprehensive enough to include a prosecution before an
authority other than a Magistrate or a Crimnal Court, and
the of fences described in s. 167 O the Sea Custons Act are
of fences w thin the neaning of the General C auses Act and
the I ndian Penal Code and the penalties prescribed therefor
are nothing but punishrments inflicted for those offences
either by the Custons Authorities or the Magistrate.

The question of the identity of an offence has to be deter-
m ned on the facts of each particular case and the real test
is whether the previous prosecution and punishment were
based on the sane facts on which rested the subsequent
prosecution and puni shments

JUDGVENT:
ORI G NAL 'JURI SDI CTI ON:  Petition No. 65 of 1958.
Petition —under Article 32 of the Constitution of India for
enforcenent of fundamental rights.

AND
CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal
Appeal No. 112 of 1958.
277
Appeal by special |eave fromthe judgnment and order dated
February 28, 1958, of the Punjab Hi gh Court  in Crinina
Revi si on No. 145 of 1958.
N. C. Chatterjee and Nanak Chand, for the petitioner and
the appel |l ant.
H. N. Sanyal, Additional Solicitor-General of India, H J.
Umrigar, R H Dhebar and T. M Sen, for the respondent in
both the matters.
1958. Novenber 4. The Judgnment of Das, C. J., Bhagwati,
Si nha and Wanchoo, JJ. was delivered by Sinha J., Subba Rao,
J., delivered a separate judgnent.
SINHA, J.-Petition Nos. 65 of 1958, under Art. 32 of the
Constitution, on behalf of one Thomas Dana, and Crimna
Appeal No. 112 of 1958, by special | eave to appeal granted
to one Leo Roy Frey (appellant), raise substantially the
same question of some constitutional inportance, and have,

therefore, been heard together, and will be covered by this
judgrment. The main question for determination in these two
cases, s whether there has been an infringenent of the
constitutional protection granted under Art. 20(2)  of the
Consti tution. For the sake of brevity and conveni ence, we

shall refer to Thomas Dana as the first petitioner, and Leo
Roy Frey, as the second petitioner, in the course of 'this

Judgnent .
The relevant facts are these : The first petitioner is a
Cuban national . He canme to India on a special | Cuban

passport No. 11822, dated Novenber 16, 1954, issued by the
Government of the Republic of Cuba. The second petitioner
is acitizen of the United States of America, and holds a
U S. A passport No. 45252, dated July 1, 1955. In My,
1957, both the petitioners were in Paris. There, the second
petitioner purchased a motor car froman officer of the
American Enbassy. He is said to have sold that car to the
first petitioner on May 14, 1957, and the sanme nmonth, it was
regi stered in the first petitioner’s nane. The t wo
petitioners sailed by the same steaner at the end of May.
The car was al so shipped by the sane steanmer. They reached
Karachi on June 11, 1957, and fromthere, flew to Bonbay.
From June 11 to 19, 1957, they
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stayed together in Hotel Ambassador in Bonbay. The car was
delivered to the first petitioner in Bonbay on June 13, and
on June 19, both of themflew fromBonbay to Delhi. In
Del hi also, they stayed together at Hotel Janpath. The
first petitioner received the car at Delhi by rail on June
22, and the sane night, the two petitioners left by the said
car for Anritsar, where they reached after md-night, and
stayed in Ms. Bhandari’'s Lodge. On the norning of June 23,
they reached Attari Road Land Custons Station by the same
car ( No. CD 75 TT 6587). On arrival at Attari, the
petitioners presented thenselves for conpleting custons
formalities for crossing over to Pakistan. The Custons
officers at Attari Road Land Custons Station, handed over to
them t he Baggage Decl aration forns, to declare the articles
that they had in their possession, including any goods which
were subject to the Export Trade Control and/or Foreign
Exchange Restrictions, and/or were dutiable. Both the
petitioners conpleted the forns aforesaid, and handed those
conpl eted statenents over to the Custons officers. The first
petitioner declared the under-noted- articles:-

I ndi an currency Rs. 40

Paki st an currency Rs. 50

U S. Dollars $. 30.00

Gold ring I (valued at Rs. 100)

Personal effects Val ued at $100.00

Car Val ued at Rs. 15,000
On suspicion, the Custons officers ~searched  his baggage
whi ch was being carried in the car aforesaid. Hi s person

was al so searched, and as a result of the search, the under-
noted articles which had not been declared by him were

recovered : -
I ndi an currency Rs. 900
Paki st an currency Rs. 250
U S Dollars $ 1.00

Hong Kong Dollars $ 1100
Thai | and currency 78
Pocket radio 1
Ti me- pi ece 1
279
The second petitioner, in his statement, had declared the
followi ng articles:-
I ndi an currency Rs. 40
U S Dollars $ 500.00
U S. Coins $ 1.23
Bel gi an coins BF 26.00
French coins BF 205. 00
Italian coins L. 400.00
Wi st watch I
Personal effects Rs. 1, 00,000
On suspicion, the Custons staff searched the person of the
second petitioner also. They recovered fromhimone pisto
of 22 bore with 48 live cartridges of the sane bore. 'As he
could not produce a valid licence under the Indian |aw, the
pistol and the cartridges were handed over to the police,
for taking appropriate action under the Indian Arns Act.
The car was thoroughly searched, and as a result of the
i ntensive search and minute exam nation on June 30, 1957, a
secret chanber above the petrol tank, behind the hind seat
of the car, was discovered. The chanber was opened, and the
following things which had not been declared by t he
petitioners, were recovered frominside the secret chanber: -
I ndi an currency Rs. 8,50, 000
U S Dollars $ 10, 000.00
Enpty tin containers 10( The contai ners bore
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(rectangul ar) marks to indicate that
they were used for
carrying gold bars)

Mrror 1.
besi des other insignificant things. Under the Indian |aw,
I ndi an currency over Rs. 50, Pakistan currency over Rs. 100
and any foreign currency, could not be exported out of
I ndia, without the perm ssion of the Reserve Bank of India.
The export of a pocket radio also required a valid |icence
under the Inports and Exports (Control) Act, 1947. The
petitioners could not produce, on demand the requisite

perm ssion fromthe Reserve Bank of India..” or the |licence
for the export of the pocket radio, or a permt for
exporting

280

a time-piece, as required by the Land Custonms Act, 1924.
The car also was handed over to the police for necessary
action.” The offending articles, nanely

I ndi an currency Rs. 8, 50, 900
Paki'stan currency Rs. 250
U S. Dollars $10, 001. 00

Hong Kong Dol | ar $.1.00

Thai l and currency T.78.00
pocket radio, and the time-piece, etc., were seized under s.
178 of the Sea Custons Act, 1878. Both the petitioners were
taken into custody for infringenment of the [law. On July 7,
both the petitioners were called upon to show cause before
the Collector of Central Excise and Land Custons, New Del hi,
why a penalty should not be inposed upon them under s.
167(8) of the Sea Custons Act, 1878, and why the seized
articles aforesaid, should not be confiscated ‘under s.
167(8) and s. 168 of the Act. Both the petitioners objected
to nmaking any statenents in answer to the show cause notice
on the ground that the matter ~was. ~subjudice and any
statement made by them mght prejudice them in their
def ence. But at the sane tine, the second petitioner
di sclained any connection with the car in which 'the two
petitioners were travelling, and which had been seized.
After sone adjournments granted to the petitioners to  avai
t hensel ves of the opportunity of —show ng cause, the
Collector of Central Excise and Land Customs, New Del hi,
passed orders on July 24, 1957. He cane to the concl usion
that the petitioners had planned to snuggle Indian and
foreign currency out of India, in contravention of the Ilaw
They had been acting in concert with each other,” and  had,
throughout the different stages of their journey from France
to India, been acting together, and while |eaving India for
Paki stan, were travelling together by the same (car, unti
they reached the Attari Road Land Custons Station, on- their
way to Pakistan. He directed that the different kinds of
currency which had been seized, as aforesaid, from the
possession of the petitioners, be " absolutely confiscated "
for <contravention of s. 8(2) of the Foreign Exchange
Regul ation Act, 1947, read with ss. 23-A
281
and 23-B of the Act. He also directed the confiscation of
the car aforesaid, which could be redeened on paynment of a "
redemption fine " of Rs. 50, 000. He also ordered the
confiscation of the pocket radio and the time-piece and
other articles seized, as aforesaid, under s. 167(8) of the
Sea Custons Act, read with s. 5 of the Inports and Exports
(Control) Act, 1947, and s. 7 of the Land Custons Act, 1924.
He further inposed a personal penalty of Rs. 25,00,000 on
each of the petitioners, under s. 167(8) of the Sea Custons
Act .
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After making further inquiry, on August 12, 1957, the
Assi stant Coll ector of Customs and Central Excise, Amitsar
under authority fromthe Chief Custons Oficer, Delhi, filed
a conplaint against the petitioners and a third person
nanmed Moshe Baruk of Bonbay, (since acquitted), under s. 23,
read with s. 8, of the Foreign Exchange Regulation Act,
1947, and s. 167 (81) of the Sea Custons Act, 1878. The
petition of complaint, after stating the facts stated -
above, charged the accused persons with offences of attenpt-
ing to take out of India Indian and foreign currency, in
contravention of the provisions of the Acts referred to
above.

After recording considerable oral and docunentary evidence,
the |l earned Additional District Magistrate, Anritsar, by his
j udgrment dated Novenber 13, 1957, convicted the petitioners,
and sentenced them each to two years’ rigorous inprisonnent
under s. 23, read with's. 23-B, of the Foreign Exchange
Regul ation Act, six mobnth’s rigorous inprisonnment under s.
120-B(2) of the Indian Penal Code, the sentences to run con-
currently. It i's not necessary to set out the convictions
and sentences in respect of the third accused Moshe, who was
subsequently acquitted by the Hi gh Court of Punjab, in

exercise of its revisional jurisdiction. The | ear ned
Magi strate al so, perhaps, out of abundant caution, directed
that " The entire /amount of currency and foreign exchange

and the car in which the currency had been smuggled as well
as the sleeveless shirt Ex. P. 39 and belt Ex. P. 40 shal
be

36
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confiscated to Gover nnment This order of confiscation was
passed by the crimnal court, notw thstanding the fact, as
already stated, that the Collector of Central Excise and
Land Custonms, New Delhi, had ordered the confiscation of
the-offending articles under s. 167(8) of the Sea Custons
Act and the other related

Acts referred to above.

On appeal by the convicted persons, the | earned Additiona
Sessions Judge, Anritsar, by his judgnent and order ~dated.
December 13, 1957, dismissed the appeal -after ~a very
el aborat e exam nati on of the facts and circunstances brought
out in the large volune of evidence adduced on behal f of the
prosecuti on. It is riot necessary, for the purposes of
these cases, to set out in detail the findings arrived at by
the appellate court, or the evidence on which ~those
concl usi ons were based. It is enough to state that both the
courts of fact agreed in comng to the conclusion that the
accused persons had entered into a conspiracy (to snuggle
contraband property out of this country.

The petitioners noved the H gh Court of Judicature for the
State of Punjab, separately, against their convictions and
sentences passed by the courts below, as aforesaid. Bot h
the revisional applications were dismssed sunmarily by the
| earned Chief Justice. By his order dated February 28,
1958, the | earned Chief Justice refused to certify that the
case was a fit one for appeal to this Court.

The petitioners then nmoved this Court for, and obtained,
speci al |leave to appeal fromthe judgnment and orders of the
courts below, convicting and sentencing them as stated
above. They also noved this Court for wits of habeas
corpus. The petition of the first petitioner for a wit of
habeas carp= was adnitted, and was nunbered as petition No.
65 of 1958, and a rule issued. The wit petition on behalf
of the second petitioner was dismissed in Ilimted. Al
these orders were passed on April 28, 1958. Subsequent |y,
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special |eave granted to him and for an early hearing of

his wit petition No. 65 of 1958, as the points for
consi deration were comon to both the cases. This
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Court granted the prayers by its order dated May 13, 1958.
Before dealing with the argunents advanced on behal f of the
petitioners, in order to conplete the narrative of events
leading up to the filing of the cases in this Court, it s
necessary to state that the petitioners had noved this Court
separately under Art. 32 of the Constitution, against their
prosecution in the Mgistrate's court, after the aforesaid
orders of confiscation and penalty, passed by the Collector
of Custons. They prayed for a wit of <certiorari and/or
prohi bition, and for quashing the proceedings. There was
also a prayer for a wit in the nature of habeas corpus. On
that occasion also, the protection afforded by Art. 20(2) of
the Constitution, was pressed in aid of the petitioners’
wit applications. This Court, after hearing the parties,
di smssed those wit petitions, holding that the charge
agai nst the petitioners included an offence under s.120B of
the Indian Penal Code, which certainly was not one of the
heads of charge against them before the Collector of
Cust ons. This Court, -therefore, wthout deciding the
applicability of /the  provisions of Art. 20(2) of the
Constitution, to the facts and circunstances of the present
case, refused to quash the prosecution. The question
whet her Art. 20(2) of the Constitution, barred the pro-
secution of the petitioners under the provisions of the Sea
Custons Act and the Foreign Exchange Regulation. Act, was
apparently left open for future determ nation, if and when
the occasion arose. In viewof the events that have
happened since after the passing of the order of this Court,
dated OCctober 31, 1957, (reported-in [1958] S. C R ' 822),
it has now becone necessary to determne that controversy.
It was vehenmently argued on behal f of the petitioners that
the prosecution of the petitioners under the provisions of
the Acts aforesaid, and their convictions and inposition of
sentences by the courts below, infringe the  protection
agai nst double jeopardy enshrined in Art. 20(2) of the
Constitution, which is in these terns
284
" No person shall be prosecuted and puni shed, for the sane
of fence nmore than once."
It is manifest that in order to bring the petitioners’  case
within the prohibition of Art. 20(2), it rnust be shown that
they had been " prosecuted " before the Collector of
Customs, and " punished " by himfor the " sane offence
for which they have been convicted and punished as a result
of the judgnment and orders of the courts below, now
i mpugned. I f any one of these three essential conditions,
is not fulfilled, that is to say, if it is not shown that
the petitioners had been it prosecuted " Dbefore t he
Col I ector of Customs, or that they had been puni shed " by
him in the proceedings before him resulting in t he
confiscation of the properties aforesaid, and the inposition
of a heavy penalty of Rs. 25,00,000, each, or that they had
been convicted and " sentenced" for the " "

sane offence ,
the petitioners will have failed to bring their case wthin
the prohibition of Art. 20(2). It has been argued, in the
first instance, on behalf of the petitioners that they had
been " prosecuted " within the nmeaning of the article. On
the other hand, the | earned Additional Solicitor-General has
countered that argument by the contention that the previous
adjudication by the Collector of Custons, was by an
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adm ni strative body which has to act judicially, as held by
this Court inF. N Roy v. Collector of Custons(l), and
reiterated in Leo Roy Frey v. Superintendent, District Jail
Anritsar (2); but the Collector was not a crimnal court
which could in law, be said to have tried the petitioner for
an offence under the Indian Penal Code, or under the pena
provi sions of the other Acts nentioned above.

It is, therefore, necessary first to consider whether the
petitioners had really been prosecuted before the Collector
of Custons, wthin the nmeaning of Art. 20(2). To "
prosecute ", in the special sense of |law, means, according
to Webster’s Dictionary, " (a) to seek to obtain, enforce,
or the like, by legal process; as, to prosecute a right or a
claim in a court of law.  (b) to pursue (a person) by |ega
proceedi ngs for redress or

(1) [1957] S.C.R 1151

(2) [1958] S.C.R 822.

285

puni shnent’; to proceed against judicially; espy., to accuse
of some crime or breach of law, or to pursue for redress or
puni shent _of -a crinme or violation of law, in due |legal form

before a legal tribunal; as, to prosecute a mnman for
trespass, or for a riot:" According to Wharton's Law
Lexi con, 14th edn., p. 810, " prosecution " neans " a
proceeding either by way of indictnent or information,, in
the crimnal courts, in order to put an of fender wupon his
trial. In all crimnal prosecutions'the King is nomnally

the prosecutor."” This very question was discussed by this
Court in the case of Mgbool Hussain v. The State of Bonbay
(1), with of reference to the context in which the word "
prosecution " occurred.in Art. 20. In the course of the
judgrment, the follow ng observations, which apply with ful
force to the present case, were nade:-

. and the prosecution in this context would mean an
initiation or starting of proceedings of a crimnal nature
before a court of law or a judicial tribunal in accordance
with the procedure prescribed inthe statute which creates
the of fence and regul ates the procedure.™

In that case, this Court discussed in detail the provisions
of the Sea Customs Act, with particular reference to Chapter
XVlI, headed " O fences and Penalties ". After  exani ning
those provisions, this Court cane to the fol |l owi ng
concl usi on: -

"We are of the opinion that the Sea Custons Authorities -are
not a judicial tribunal and the adjudgeing of confiscation
increased rate of duty or penalty under the provisions of
the Sea Custons Act do not constitute a judgment or order of
a court or judicial tribunal necessary for the | purpose of
supporting a plea of double jeopardy.”

The | ear ned counsel for the petitioners, did not
categorically attack the correctness of that decision, but
suggested that that case could be distinguished on the
ground that in the present case, unlike the case then before
this Court, a heavy penalty of Rs. 25,00,000 on each of the
petitioners, was inposed by the Collector of Central Excise
and Land Cust ons,

(1) [1953] S.C. R 730, 738, 739, 743.
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besi des ordering confiscation of properties and currency
worth over 81 lacs. But that circunstance al one cannot be
sufficient in lawto distinguish the previous decision of
this Court, which is otherwise directly in point. Si nply
because the Revenue Authorities took a very serious view of
the smuggling activities of the petitioners, and inposed
very heavy penalties under item8 of the Schedule to s. 167
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of the Sea Custons Act, would not convert the Revenue
Authorities into a court of law, if the Act did not
contenpl ate their functioning as such. That the Sea Custons
Act did not envisage the Chief Customs Officer or the other
of ficers under him in the hierarchy of the Revenue
Authorities wunder the Act, to function as a Court, is made
absolutely «clear by certain provisions of that Act. The
nost inportant of those is the new s. 187A, which was
inserted by the Sea Custons (Anendnment) Act, (21 of 1955).
That section is in these ternms:"

187A. No Court shall take cognizance of any offence
relating to Smuggling of goods punishable under item 81 of
the Schedule to section 167, except upon conplaint in
witing, made by the Chief Custons officer or any other
officer of Customs not lower in rank than an Assistant
Col  ector of Custons authorized in this behalf by the Chief
Customs of ficer."

This section nakes it clear that the Chief Customs Oficer
or any other officer lower in rank than him in the Custons
departrment, is not a " court ", and that the offence
puni shable under item 81 of the Schedule to s. 167, cannot
be taken cogni zance of by any court, except upon a conpl ai nt

in witing, nmade, as prescribed in that section. Thi s
section, in our opinion, sets at rest the controversy, which
has been raised in/'the past upon certain expressions, like "
of fences " and " penalties used in Chapter XVI. These words

have been used in that Chapter in their generic sense and
not in their specific sense under the penal |aw When a
proceedi ng by the Revenue Oficers is nmeant, as is the case
in nost of the items in the Schedule to s. 167, those
officers have been enpowered to deal wth the offending
articles by way of confiscation, or with the person
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infringing those rules, by way of inposition of penalties in
contradi stinction to a sentence of inprisonment or fine or
bot h. VWhen a crimnal prosecution and puni shnent ' of the
crimnal, in the sense of the Penal law, is intended, the
section nmkes a specific reference to a trial by a
Magi strate, a conviction by such Magistrate, and on such
conviction, to inprisonnent or to fine or both. In this
connection, reference my be nmade to the penalties nentioned
inthe third colum against itens 72, 74, 75, 76, 76A, 76B
77, 78 and 81, which illustrate the latter class of the
penalty in colum 3. The penalties nentioned in the third
colum of nost of the itens of the Schedule to s. 167 of the
Act, do not make any reference to a conviction by a
Magi strate and puni shnment by himin terns of inprisonment or
of fine or of both. For example, item 76C, which was
inserted by the Sea Custons Amendnent Act X of 1957, in the

third columm neant for penalties, has only this "/ such
vessel shall be liable to confiscation and the master of
such vessel shall be liable to a penalty not exceeding one
thousand rupees". Item 76A, on the other hand, specifically

mentioning conviction, inmprisonment and fine, was inserted
by Sea Customs Act XXI of 1955. Both the anmending Acts, by
which the aforesaid additional offences were created, and
penalties prescribed, were enacted after the coming into
force of the Constitution. The Legislature was, therefore,
aware of the distinction nade throughout the Schedule to s.
167, between a proceedi ng before Revenue authorities by way
of enforcing the preventive and penal provisions of the
Schedule and a crimnal trial before a Magistrate, with a
view to punishing offenders under the provisions of the same
section. It is, therefore, in the teeth of these provisions
to contend that the inposition of a penalty by the Revenue
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officers in the hierarchy created by the Act, is the sane
thing as a punishnment inmposed by a crimnal court by way of
puni shment for a crimnminal offence.

This distinction has been very clearly brought out in the
recent judgment of this Court in the case of Sewpujanra
I ndrasanrai Ltd. v. The Coll ector of
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Custons(2). In that case, though the question of double
j eopardy under Art. 20(2) of the Constitution, had not been
raised, this Court has pointed out the difference in the
nat ure of proceedings against offending articles and
of fending persons. A proceeding under the Sea Custonms Act
and the corresponding provisions of the Foreign Exchange
Regul ation Act, in respect of goods which have been the
subject-matter of the proceeding, has been held to be of
the-nature of a proceeding in rem whereas, a proceeding
against a person-concerned in snmuggling goods wthin the
purview of those Aects, is a proceeding in per sonam
resulting’ in-the “inposition of a punishment by way of
i mprisonment or fine on him where the offender is known.
In the forner case, the offender nay not have been known,
but still the offendi ng goods seized may be confiscated as a
result of the proceedings in rem That case was not
concerned wth the further question whether, besides the
liability to the/'penalty as contenplated by s. 23(1)(a),
nanely, a penalty not exceeding three tines the value of the
foreign exchange in respect of whichthe contravention had
taken place, the person contravening the provisions of the
Forei gn Exchange Regulation Act, 1947, upon conviction by a

court, is also punishable wth inprisonment which S.
23(1)(b) prescribes, nanely, inprisonnent for a term which
nmay extend to 2 years, or with fine, or wth both. The

decision of this Court (supra) is also an authority for the
proposition that in inposing confiscation and penalty | under
the Sea Custonms Act, the Collector acts judicially. But
that is not the same thing as holding that the Authority
under s. 167 of the Act, functions as a Judicial Tribunal or
as a Court. An  Administra. five Tribunal, Iike the
Coll ector and other officers in the hierarchy, may have to
act judicially in the sense of having to consider _evidence
and hear arguments in an informal way, but the Act does not
contenmplate that in so doing, it is functioning as a court.
As already pointed out, s. 187A, which was inserted by the
Amending Act of 1955 (21 of 1955), brings out, in bold
relief, the legal position that the Chief Custons

(1) [1959] S.C.R 821.
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Oficer or any other officer of Custons, does not function
as a court or as a Judicial Tribunal. Al crimnal offences

are offences, but all offences in the sense of infringenent
of a law, are not crimnal offences. Likewi se, the other
expressions have been used in their generic sense and not as
they are understood in the Indian Penal Code or other | aws
relating to crimnal offences. Section 167 speaks  of
of fences nmentioned in the first colum in the Schedule, —and
the third colum in that Schedul e | ays down the penalties in
respect of each of the contravention of the rules or of the
sections in the Act. There are as many as 81 entries in the
Schedule to s. 167, besides those added |ater, but each one
of those 81 and nore entries, though an offence, being an
act infringing certain provisions of the section is and
rul es under the Act, is not a crimnal offence. Qut of the
nore than 81 entries in the Schedule to s. 167, it is only
about a dozen entries, which contenplate prosecution in the
crimnal sense, the remaining entries contenplate penalties
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ot her than punishnents for a crimnal offence. The
provi sions of Chapter XVII of the Act, headed " Procedure
relating to offences, Appeals, etc.", also nake it «clear

that the hierarchy of the Customs Officers under the Act
have not been enpowered to try criminal offences. They have
been only given limted powers of search. Simlarly, they
have been given |limted powers to sumobn persons to give
evidence or to produce docunents. It is true that the
Custons Authorities have been enmpowered to start proceedi ngs
in respect of suspected infringements of the provisions of
the Act, and to inmpose penalties upon persons concerned wth
those infringements, or to order confiscation of goods or
property which are found to have been the subjectmatter of
the infringenents, but when a trial on a charge of a
crimnal offence is intended under any one of the entries of
the Schedule aforesaid, it is only the Magistrate having
jurisdiction, who is enmpowered to inmpose a sentence of
i mprisonnent or fine or both.

it was al so suggested in the course of the argunent that the
use of a ‘particular phraseology in the Act, 37
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should not stand in the way of |ooking at the substance of
the matter. It nmay be that the Act has drawn a distinction
between confiscation of property and goods, and inposition
of penalties on persons concerned with the infringenent, on
t he one hand, and the inposition of ‘a sentence of
i mprisonnment or fine or both by a Magi strate, on the other
hand; but, it is further contended, the Custonms Authorities,
who inpose a penal ty or who order confiscation of goods of
very large value, are.in substance inposing punishnents
within the neaning of the crimnal law. In this connection

our particular attention was drawn to para. 24 of the order
dated July 24, 1957, passed by the Collector of Centra

Excise and Land Custons, New Delhi, which is in  these
terms: -

" 24. Having regard to all the circunstances of the case, |
find that both Sarvshri Thonas Dana and Leo Roy Frey are
equally qguilty of the offence. They attenpted to snuggle
Indian and foreign currency out of India. | hold both of
them as the persons concerned in the offence conmitted under
section 167(8) of the Sea Customs Act, 1878. The  foregoing
facts prove beyond doubt that the offence was the result  of
the nost deliberate and cal culated conspiracy to _smuggle
this huge anobunt of currency out of the country. The
of fenders, therefore, deserve deterrent - punishnment: 1,
therefore, inpose a personal penalty of Rs. 25, 00,000
(Rupees twenty-five | akhs only) each on Shri Thomas Dana and
Shri  Leo Roy Frey which should be paid within ([ two nonths
from the date of this order or such extended period as the
adj udi cating officer may all ow. "

The expressions " equally guilty of the offence the  of fence
was the result of the nost deliberate and calcul ated
conspiracy to snuggle ", and deserve deterrent punishnent
", have been greatly enphasized in aid of the argunent  that
the Collector had really intended to punish the petitioners
in respect of the " offence", and found them ', guilty". It
is true that these expressions are comonly used in
judgrments given in crimnal trials, but the sanme argunent
can be used
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against the petitioners by saying that nere nonenclature
does not matter. What really matters is whether there has
been a " prosecution
It is true that the petitioners were dealt with by the

Col | ector of Central Excise and Land Custons, for the" offence
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of smuggling; were found guilty ", and a deterrent
puni shnment " was inposed upon them but as he had not been
vested with the powers of a Magistrate or a crimnal court,
his proceedings against the petitioners were in the nature
of Revenue proceedings, wth a view to detecting the
i nfringement of the provisions of the Sea Custons Act, and
i nposing penalties when-it was found that they had been
guilty of those infringenents. Those penalties, t he
Col I ector had been enpowered to inpose in order not only to
prevent a recurrence of such infringenents, but also to
recoup the loss of revenue resulting from such infringe-
ments. A person may be guilty of certain acts which expose
him to a crinmnal prosecution for a crimnal offence, to a
penalty under the law.intended to «collect the nmaxi num
revenue under the Taxing |law, and/or, at the sane tine, make
him liable to damages in-torts. For exanple, an assessee
under the Income-tax |aw, nmay have submitted a false return
with a viewto defrauding the Revenue. H's fraud being
detected, 'the Taxing Oficer may realise fromhiman anount
whi ch may be some nmultiple of the ambunt of tax sought to be
evaded. But the fact that he has been subjected to such a
penalty by the Taxing Authorities, may not avail him against
a crimnal prosecution for the offence of having submitted a
return containing false statenments to his know edge.
Simlarly, a person my use defamatory |anguage agai nst
anot her person who nay recover damages in tort against the
maker of such a defamatory statenment. But the fact that a
decree for dammges has been passed against himby the civi
court, would not stand in the way of his being prosecuted
for defamation. In such cases, the |aw does not allow him
the plea of doubl e jeopardy.

That this is the lawin America also, i's borne out by the
foll owi ng quotation fromthe " Constitution
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of the United States of America "-revised and annotated in
1952 by Edward S. Corwi n-at p. 840:-

"A plea of forner jeopardy nust be upon a prosecution for
the sanme identical offense. The test of identity of
of fenses is whether the sanme evidence is required to sustain
them if not, the fact that both charges relate to one
transaction does not nmake a single offense where two are
defined by the statutes. Where a person is convicted of a
crinme which includes several incidents, a second trial for
one of those incidents puts himtw ce in jeopardy. ~Congress
may i nmpose both criminal and civil sanctions with respect to
the same act or omission, and may separate a conspiracy to
conmit a substantive offense fromthe commission of the
of fense and affix to each a different penalty. . A conviction
for the conspiracy may be had though the subsequent of fense
was not conpleted. Separate convictions under different
counts charging a nonopolization and a conspiracy to
nonopolize trade, in an indictment under the Sher man
Antitrust Act, do not amount to double jeopardy......

PR A forfeiture proceeding for def raudi ng the
Government of a tax on al cohol diverted to beverage uses is
a proceeding in rem rather than a punishnent for a crinmina
of fense, and nmay be prosecuted after a conviction of
conspiracy to violate the statute inposing the tax."

To the sane effect is the follow ng placitumtinder Art. 240
in Vol. 22 of ’'Corpus Juris Secundum, headed " O fenses and
Proceedi ngs in Wiich Fornmer Jeopardy |Is a Defense ":-

" The doctrine applies to crimnal prosecution only and
generally to misdeneanours as well as felonies. A former
convi ction or acquittal does not ordinarily precl ude
subsequent in remproceedings, civil actions to recover
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statutory penalties or exenplary danages, or proceedings to
abate a nui sance."

On behalf of the petitioners, their |earned counsel placed
reliance upon the two Anmerican decisions in Mrgan v. Zevine
(1) and United States of America v.

(1) 59 L. Ed. 1153; 237 U.S. 632.
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Anthony La Franca (,). The former decision is really
against the contention of double jeopardy, raised in this
case. That case |ays down that persons who steal postage
stanps and postal funds froma post office of the United
States, after having commtted burglary, and thus, having
effected their entry into the premses, comitted two
di stinct offences which may be separately charged and
puni shed under the United States’ Penal Code. Two separate
convi ctions and Sentences-as for two distinct offences in
those circunstances were not-held to be wthin double
j eopar dy wi t hin the neaning of the United St at es’
Constitutional” 5th~ Amendment.  The reason given for the
deci si on ‘agai nst the contention of double jeopardy was that
though the offences had been conmtted in the same
transaction, they had been constituted separate and distinct
offences by the United States’ Penal Code-articles 190 and
192. In the latter case, the plea of double jeopardy was
given effect to because the special statutes, infringenents
of which fornmed the subjectmatter of the controversy,
namely, for unlawfully selling intoxicating I quor, had nade
a specific provision that if any act is a wviolation of
earlier laws in regard to the manufacture and taxation of
and traffic in intoxicating liquor, and al soof the Nationa
Prohibition Act, a conviction for such act or offence under
one statute, shall be a bar to prosecution therefor under
the other. It is clear, therefore, that where there is a
specific statutory provision creating a bar to a second
prosecution, the court is boundto give effect to the plea
of double jeopardy. It is not necessary to refer to certain
deci sions of the English courts, relied upon by the |earned
counsel for the petitioners, ‘because those cases had
reference to the question whether certain orders passed by
certain courts were or were not nmade in a crimnal case or
matter within the meaning of the statutes then under
consi deration before the court. Those are observations made
with reference to the terns of those statutes, and are of no
assistance in the present controversy. The |earned counse
for the petitioners was not able to produce before us any
(1) 75 L. Ed. 551 ; 282 U S. 568.
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authority 1in support of the proposition that once a person
has been dealt wth by the Revenue Authorities for an
i nfringement of the | aw agai nst snuggling, he cannot also be
prosecuted in a crimnal court for a criminal offence.

In view of these considerations, and particularly in view of
the decision of this Court in the case of Magbool Hussain v.
The State of Bonbay (1), there is no escape from the
conclusion that the proceedings before the Sea Custons
Authorities under s. 167(8) were not " prosecution " wthin
the nmeaning of Art. 20 (2) of the Constitution. In that
view of the matter, it is not necessary to pronounce upon
the other points which were argued at the Bar, nanely,
whet her there was a " punishnent " and whether " the sane
of fence " was involved in the proceedi ngs before the Revenue
Authorities and the crimnal court. Unless all the three
essential conditions laid dowmn in el. (2) of Art. 20, are
fulfilled, the protection does not becone effective. The
prohi bition agai nst double jeopardy would not becone
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operative if any one of those elenents is wanting.

It remains to consider a short point raised particularly on
behal f of the second petitioner (Leo Roy Frey). It was
argued that the letter Ex. P. DD/2, adnmittedly witten by
him to his father in German, had not been specifically put
to himwith a viewto eliciting his explanation as to the
circunstances and the sense in which it had been witten.
The | earned Magistrate in the trial court put the follow ng
qguestion (No. 20) to him:-

“ 1t is in evidence that Ex. P. FF/I is the translation of
the letter Ex. P. DD2. What have you to say about it

The answer given by the accused to this question was " The
translation of Ex. P. FF/I is nostly correct except for few
vari ations which could have been due to msinterpretation of
handwiting ". It is clear fromthe question and answer
gquoted above, that the |earned Magistrate did afford an
opportunity to this petitioner to explain the circunstances
appearingin the

(1) [21953] S.CR 730, 738, 739, 743-
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evi dence —against him wth particular reference to the
letter. If the court” had persisted in putting nor e
guestions with reference to that letter, perhaps, it my

have been argued that the exam nation under s. 342 of the
Code of Crimnal Procedure, was in the nature of a cross-
exam nation of the accused person, which is not permtted.
In our opinion, there is no substance in the contention that
the petitioner had not been properly exam ned under s. 342,
Crimnal Procedure Code, to explain the ci rcumnst ances
appearing in the evidence

agai nst him

It follows fromwhat has been said above, that there is no

nmerit either in the appeal or in the petition. They are,
accordi ngly di sni ssed.
SUBBA RAO, J.-1 have had the ~advantage of reading the

j udgrment prepared by Sinha J., but I' cannot persuade nyself
to agree with nmy | earned brother.

The facts are fully stated in the judgnent of ny |earned
brother and therefore it would suffice if | restate briefly
the facts strictly relevant to the question raised. = On June
11, 1957, the petitioner arrived at Bonbay, later cane to
Delhi and fromthere he travelled to Anritsar by car in
conpany with M. Leo Roy Frey. On June 23, 1957, he reached
Attari Road Land Custons Station and was arrested under ~ s.
173 of the Sea Custons Act, 1878 (Act VIII of 1878) on
suspi cion of having conmitted an of fence thereunder.  He was
served with a notice by the Collector of Central Excise and
Land Custons, New Delhi, on July 7, 1957, to show cause. why
penalty should not be inposed on himunder s. 167(8) of the
Sea Custons Act (hereinafter called the Act) and s. 7(2) of
the Land Custons Act, 1924, and why the goods should not be
confi scat ed. By order dated July 24, 1957, the petitioner
was adjudged guilty under s. 167(8) of the Act and currency
of the wvalue of over 9 |akhs, car worth Rs. 50,000, —and
other things were confiscated, and he was punished wth
personal penalty of Rs. 25,00,000. The petitioner was again
prosecuted on the sane facts before the Additional District
Magi strate, Anritsar, on charges under s. 167(81) of the Act
and ss. 23 and 23B of the
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Foreign Exchange Regulation Act. 'He was convicted on
charges under s. 23 read with s. 23B of the Forei gn Exchange
Regul ation Act, s. 167(81) of the Act and s. 120B of the
I ndi an Penal Code and sentenced to inprisonments of 2 years,
6 nmonths and 6 months respectively by ’'the Additiona
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District Magistrate, Anmritsar. The conviction and sentences
were confirnmed on appeal by the Additional Sessions Judge,
and the revision filed in the H gh Court was dism ssed.

The Ilearned counsel for the petitioner contends that the
Courts in punishing himviolated the fundamental right
conferred on himunder Art. 20(2) of the Constitution as he
hag been prosecuted and puni shed for the same offence by the
Col l ector of Customs. The |earned Additional Solicitor
CGener al counters this argunent by stating t hat t he
petitioner was not prosecuted earlier before a judicia
tribunal and puni shed by such tribunal, and, in any view,
the prosecution was not for the same of fence with which he
was charged before the Magistrate, and therefore this case
does not fall within the Constitutional protection given
under Art. 20(2).

Bef ore addressing nyself to the argunents advanced it would
be convenient at this stage to steer clear of two decisions
of this Court. The first is Magbool Hussain v. The State of
Bonbay  (1). There proceedi ngs had been taken by the Sea
Custons Authorities under s. 167(8) of the Act and an order
for confiscation of goods had been passed. The person
concerned was subsequently prosecuted before the Presidency
Magi strate for an offence wunder s. 23 of the Foreign
Exchange Regul ation Act in respect of the same act. Thi s
Court held that /the proceeding before the Sea Custons
Authorities was not' a prosecution and ‘the order for
confiscation was -not a punishnent inflicted by a Court or a
judicial tribunal within the nmeaning of Art. 20(2) of the
Constitution and the prosecution was not = barred. The
i mportant factor to be noticed in that case is that the Sea
Custons Authorities did not proceed against the person
concerned but only confiscated the goods found in his
possession. At page

(1) [1953] S.C.R 730.
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742 Bhagwati J. says Confiscation is no doubt one of the
penalties which the Custons Authorities can i npose. But
that is nmore in the nature of  proceedings in ‘rem than
proceedi ngs in personal, the object being to confiscate the
of fendi ng goods which have been dealt with contrary to the
provisions of the law ........ Though the observations .in
the judgnment cover a wider field. | shall deal with them at
a later stage the decision could be sustained on the ~sinmple
ground that the previous proceedings were not against the
person concerned and therefore he was not- prosecuted and
puni shed for the same of fence for which he was subsequently
proceeded against in the Crimnal Court. The second
decision is Sewpujanrai Indrasanrai Ltd. v. The Coll ector of
Custons (1). There also the Custons Authorities confiscated
the goods found in the possession of the appellant. Under
s. 8(3) of the Foreign Exchange Act, a restriction  inposed
by notification made under that section-is deened to have
been i mposed under s. 19 of the Sea Custons Act, and all the
provisions of the Sea Custons Act shall have ef fect
accordi ngly. But the said deem ng provision is subject to
an inportant qualification contained in the words ' without
prejudice to the provisions of s. 23 of the forner Act’. It
was argued that by reason of the provisions of s. 8(3) of
the Foreign Exchange Regul ati ons Act, the appellant should
have been proceeded agai nst under s. 23 of that Act and it
was not open to the Custons Authorities to take action
agai nst the offender under s. 167(8) of the Sea Custons Act.
This Court negatived that contention accepting the principle
that confiscation of the goods under s. 167(8) of the Sea
Customs Act was an action in remand not a proceeding in
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personal. Das, J., who delivered the judgnment of the Court
nade the following observations in repelling the said

argument :
The penalty provided is that the goods shall be liable to
confi scati on. There is a further provision in the penalty

colum that any person concerned in any such offence shal
be liable to a penalty not exceedi ng

(1) [1959] S.C.R 82l
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three times the value of the goods etc. The point to note
is that so far as the confiscation of the goods is
concerned, it 1is a proceeding inremand the penalty is
enforced agai nst the goods whether the offender is known or
not known; the order of confiscation under s. 182, Sea
Custonms Act, operates directly upon the status of the
property, and under s. 184 transfers an absolute title to
Gover nment . Therefore, in @a case where the Cust ons
aut horities can proceed only against the goods, there can be
no question of applying s. 23 of the Foreign Exchange Act
and even on the construction put forward on behalf of the
appel | ant -conpany as respects s.  8(3), the renmedy under the
Sea Custons Act against the smuggled goods cannot be
barred."

This decision also indicates that the confiscation of the
goods is an action “inremand is not a proceeding in
personam A conbi ned effect of the aforesaid two decisions
may be stated thus:

Section 167(8) of the Act provides for the following two
ki nds of penalties when contraband goods are inported into

or exported fromlIndia: (1) such goods shall be liable to
confiscation; (2) any person-concerned in any such offence
shall be liable to a penalty. |[If the ~authority concerned

makes an. order of confiscation it is only a proceeding in
rem and the penalty is enforced agai nst the goods. On the

other hand, if it inposes a penalty against the person
concerned, it is a proceeding against the person and he is
puni shed for commtting the offence. It follows that in the

case of confiscation there is no prosecution against the
person or inposition of a penalty on him |If the prenises
be correct, the subsequent prosecution of the person con-
cerned cannot be affected by the principle of double
jeopardy, as he was not prosecuted or —punished in-the
earlier proceedings. But the question that arises in this
case i s whether, when there was a proceeding in personamand
a penalty was inposed upon the person concerned under s.
167(8) of the Act, he could be prosecuted and punished in
regard to the same act before another tribunal.

On the facts of this case it is manifest that the
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petitioner was prosecuted before the Magistrate for the sane
act in respect of which a penalty of Rs. 25,00,000 had been
i mposed on himby the Collector of Custons under s.  167(8)
of the Act. The question is whether the prosecution and
puni shment of the petitioner infringed his fundamental right
under Art. 20(2) of the Constitution. 1t reads:

" No person shall be prosecuted and punished for the sane
of fence nmore than once."

The words of this Article are clear and unanbi guous and
their plain neaning is that there cannot be a second
prosecution where the accused has been prosecuted and
puni shed for the sane offence previously. The clause uses
the three words of well-known connotation: (1) Prosecution

(2) punishnent; and (3) offence. The word offence’ is
defined in s. 3(38) of the General O auses Act, 1897, to
nmean any act or om ssion made puni shable by any law for the
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time being in force. Under s. 4 of the Code of Crininal
Procedure, it neans any act or om ssion nade puni shable by
any law for the time being in force. An offence is
therefore an act conmitted against |law or onmitted where the
law requires it.

Puni shment is the penalty for the transgression of law. The
terns ' punishnment’ and 'penalty’ are frequently wused as
synonyns of each other; and, indeed under cl. (l)of Art. 20
of the Constitution the word penalty issued in the sense of
puni shent. The puni shrent s to which offenders are
iable under the provisions of the -Indian Penal Code
are: (1) death; (2) inmprisonnent for life; (3) inprisonnment,
which is of two descriptions, viz., (1) rigorous, i.e., wth
hard | abour; and (ii) sinple; (4) for feature of property ;
and (6) fine.

The word ’'prosecuted” is conprehensive enough to take in a
prosecution before-an authority other than a magisterial or
a crimnal Court. Having regard to the hi storica
background, a restricted nmeani ng has been placed upon it by
this Court-in Magbool Hussain v. The State of Bonbay (1).
Bhagwati, J.,~ in delivering the Judgnment of the Court
observed at page 742 thus:

(1) [21953] S.C R 730.

300
Even t hough the custons officers are invested with the power
of adjudging confiscation, increased rates of duty or

penalty, the highest penalty which can be inflicted is Rs.
1,000. Confiscation.is no doubt one of the penalties which
the Customs Authorities can inpose, but that is nmore in the
nature of proceedings in remthan proceedings in. personam

the object being to confiscate the offending goods which
have been dealt with contrary to the provisions of the |aw
and in respect of the confiscation al'so an option iis. given
to the owner of the goods to payin lieu of confiscation
such fine as the officer thinksfit. “Al thisis for the
enforcenent of the levy of and safeguarding the recovery of
the sea custons duties. There is no procedure prescribed to
be followed by the Custons Oficer in the matter  of  such
adj udi cation and the proceedi ngs before the Custons Oficers
are not assinmilated in any manner to the provisions of the
Cvil or the Crimnal Procedure Code. The Custonms O ficers
are not required to act judicially on legal evidence
tendered on oath and they are not authorised to adninister
oath to any witness. The appeals, if any, lie before the
Chief Customs Authority whichis the Central® Board of
Revenue and the power of revision is givento the Centra

CGovernment which certainly is not a judicial authority. In
the matter of the enforcenent of the paynment of penalty or
increased rate of duty also the Custons Oficer. can /only
proceed against other goods of the party in the possession
of the Custonms Authorities. But if such penalty or
i ncreased rate of duty cannot be realised therefromthe only
thing which he can dois to notify the matter to the
appropriate Magistrate who is the only person enmpowered to
enforce payment as if such penalty or increased rate of duty
had been a fine inflicted by hinself. The process of
recovery can be issued only by the Magi strate and not by the
Customs Authority. Al these provisions go to show that far
from being authorities bound by any rules of evidence or
procedure established by law and invested with power to
enforce their own judgnents or orders the Sea Customns
Authorities are nerely constituted adm nistrative machinery
for the purpose of
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adj udgi ng confiscation, increased rates of duty and Penalty




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 23

prescribed in the Act."

This Court therefore accepted the view that the earlier
prosecution should have been before a Court of Ilaw or a
judicial Tribunal, and that the Sea Custons Authorities when
they entertained proceedings for the confiscation of gold

did not act as a judicial Tribunal. 1In ny view the said
decision wunduly restricted the scope of the conprehensive
terns in which the fundanental right is couched. If res
integral | would be inclined to hold that the prosecution

before the Custonms Authority for an offence created by the
Act is prosecution within the meaning of Article 20, even
though the Custonms Authority is not a judicial Tribunal
But | am bound by the decision of this Court in so far as it
held that the earlier prosecution should have been held
before a Court of law or a judicial Tribunal, and that the
Custonms Authority adjudging confiscation was not such a
tribunal. But the said observations nust be confined to the
adj udi cation of confiscation by the Custons Authority.

The out standi ng question therefore is whether a Coll ector of
Custons. in~ adjudging on the question whether any person

concer ned in" the inportation or  exportation of t he
prohibited goods comitted an offence, and in inposing a
penalty on him acts as ajudicial Tribunal. There is a

current of judicial opinion in support of the contention
that wunder a particular Act an authority may act as a
judicial Tribunal in discharge of certain duties and as an
executive or adm nistrative authorityin discharge of other
duties. The question whether a particular authority in dis-
charging specified duties is ajudicial tribunal or not
falls to be decided on the facts of each case, having regard
to the well-settled characteristics of a judicia

tribunal

In "Words and Phrases’, permanent edition, Vol. 23,

Judicial Tribunal " has been defined thus: " It is 'a body
who has the power and whose duty it is to ascertain and
determne the rights and enforce the relative duties of

contending parties." 1In | The Encyclopedia of Wrds and
Phrases- Legal Maxins’,
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by Sanagan and Drynan, nuch to the same effect it is stated
t hus:

" A’judicial tribunal’ is one that dispenses justice, is
concerned with legal rights and liabilities, which  neans
rights and Iliabilities conferred or inposed by | |aw.

These legal rights and liabilities are treated by a judicia

tribunal as preexisting; such a tribunal professes nerely to
ascertain and give effect to them it investigates the facts
by hearing the ’evidence (as tested by long-settled rules),
and it investigates the |aw by consulting precedents. A
judicial tribunal |ooks for sone law to guide it. An
administrative tribunal, within its province, is alaw unto
itself."

In Cooper v. Wlson (1) the characteristics of a judicia

decision are given as follows, at page 340:

" Atrue judicial decision presupposes an existing dispute
between two or nore parties, and then involves four

requisites:- (1) The presentation (not necessarily orally)
of their case by the parties to the dispute; (2) If the
di spute bet ween them is a question of fact, t he

ascertai nnent of the fact by neans of evidence adduced by
the parties to the dispute and often with the assistance of
argunent by or on behalf of the parties on the evidence ;
(3) If the dispute be. tween themis a question of law, the
subm ssion of |legal argunent by the parties; and (4) A
deci sion which disposes of the whole matter by a finding
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upon the facts in dispute and application of the |aw of the
land to the facts so found, including where required a
ruling upon any di sputed question of |aw "

This passage has been approved by this Court in Mgboo
Hussain’s Case (2).

In Venkataraman v. The Union of India (3) this Court
consi dered the question whether Art. 20 protects an O ficer
against whom an enquiry was held under Public Servants
Enquiries Act, 1850 (Act XXXVII of 1850) from being
prosecuted again on the sane facts before a Crininal (Court.
This Court held on a consideration of the provisions of that
Act that the appellant was neither prosecuted nor punished
(1) (1937) 2 K. B. 309, 340, 341- (2) [1953] S C R 730.

(3) [1954] S.C. R 1150.
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for the sanme offence before a judicial tribunal. But in
coming to that conclusion the following criteria were
applied to ascertain the character of the proceedings: (1)
duty to investigate an offence and inpose a punishment; (ii)
prosecuti'on” nust be in reference to the law which creates
the offence and puni shment nmust al so be in accordance with
what the |aw proscribes; (iii) there nmust be the trappings
of a judicial tribunal” and (iv) the decision rmust have both
finality and authoritativeness, which are the essentia
tests of a judicial pronouncenent. Having regard to the
aforesaid tests, | /shall now proceed to consider the
applicability of Article 20 to the present prosecution

A fundanental right is transcendental in nature and it
controls both the legislative and the executive acts.
Article 13 explicitly prohibitsthe State from naking any
| aw which takes away or abridges any fundanmental right and
declares the law to the extent of the contravention as void.
The | aw therefore nust be carefully scrutinized to ascertain
whether a fundanental right is infringed. It is not the
formbut the substance that matters. If the legislature in
effect constitutes a judicial tribunal, but calls it ail
authority, the tribunal does not beconme any the less a
judicial tribunal. Therefore the correct approach'is /first
to ascertain with exactitude the content and scope of the
fundanental right and then to scrutinize the provisions of
the Act to decide whether in effect and substance, though
not in form the said right is violated or curtailed.
O herwise the fundanental right will be lost or ~unduly
restricted in our adherence to the formto the exclusion of
the content.

The question therefore is whether the petitioner ~was in
effect and in substance prosecuted and punished by a
judicial tribunal for the same offence for which he is.  now
prosecuted. Section 167 of the Act opens with the follow ng
wor ds:

" The offences nentioned in the first colum- of the
following schedule shall be punishable to the ext ent
mentioned in the third colum of the sane with reference to
such of fences respectively."”

Chapter XVl of the Act deals with 'O fences and
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Penalties’. Section 167 provides for offences and penalties
in a tabular form The first colum gives the particulars
of the offences; the second col unm gives the sections of the

Act to which the offence has reference ; and the third
colum gives the penalties in respect of the relevant
of f ences. Apart fromthe fact that the statute itself, in

clear terns, describes the acts detailed in the first colum
of s. 167 as offences against particular laws, the acts
described therein clearly fall within the definition of
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"offences’ in the General O auses Act and the Indian Pena
Code. There cannot therefore be the slightest doubt in this
case that the contravention of any of the provisions of the
Act nentioned in s. 167 is an offence.

The next question is whether the penalties prescribed for
the wvarious offences in the third colum of s. 167 are
puni shnent s wi thin the neaning of Art. 20 of the
Consti tution. A glance at the third colum shows that the
penalties nmentioned therein include direction of paynent of
noney, confiscation of goods and the receptacles wherein
they are found, and inprisonment. The penalties may be
i nposed by the Custonms O ficers or Magistrates as the case
may be. Where a personis convicted by a Mgistrate and
sentenced to inprisonnent or paynment of fine or where a
penalty is inposed by a Customs Oficer, in either case, the
puni shrent i s described as penalty in the third columm of s.
167. Section 167 clearly dindicates that penalty is
puni shment, inflicted by law for its violation-for doing or
failing to do sonething that is' the duty of the party to do.
Section. 167 therefore defines a crinmnal act and fixes a
penal tv or punishment for that act. ~The two words penalty’
and ' punishnent’ are interchangeable and they convey the
same idea

The nore difficult question is whether a Custons Authority,
when it functions under s. 167 of the Act, is a judicia
tribunal. It is not, and cannot be, disputed that a
magi strate, who convicts and punishes a person for the
i nfringenent of sone of the provisions of s. 167 of the Act,
is a judicial tribunal. |Is it reasonable to assune that
when another authority adjudges on simlar ~offences under
the same section, it is
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functioning in a different capacity ? Section 182 defines
the jurisdiction of the Custons Authority in respect of the
of fences nentioned in s. 167 of the Act. It says:

" In every case, except the cases nmentioned in Section 167,
Nos. 26, 72 and 74 to 76, both inclusive, in which under
this Act, anything is liable to confiscation or to increased
rates of duty or any person is |liable to a penalty,

such confiscation, increased rate of duty or penalty may be
adj udged-

(a) wthout limt, by a Deputy Conm ssioner or Deputy
Col  ector of Custons, or a Custons-collector;

(b) up to confiscation of goods not exceeding two hundred
and fifty rupees in value, and inposition  of ~penalty or
i ncreased duty, not exceeding one hundred rupees, by an
Assi stant Conmm ssi oner or Assistant Collector of Customns ;
(c) up to confiscation of goods not exceeding fifty rupees
in value, and inposition of penalty or increased duty not
exceedi ng ten rupees, by such other subordinate officers of
Customs as the Chief Custons authority may, from tine to
time, enmpower in that behalf in virtue of their office : ".

Section 187 : " Al offences against this Act, other  than
those cogni zabl e under section 182 by officers of Custons,
may be tried sumarily by a Magistrate." It is therefore

clear that some of fences under s. 167 are cogni zable by the
Custons Authorities and sonme offences by Magi strat es.
Section 171A, inserted by the Sea Custons (Amendnment) Act,
1955 (Act 21 of 1955), confers power on officers of Custons
to sumon any person to give evidence and produce docunents;
it reads:

" 171A. (1) Any officer of Custons duly enployed in the
prevention of smuggling shall have power to sumbn any
person whose attendance he considers necessary either to
gi ve evidence or to produce a document or any other thing in
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any inquiry which such officer is making in connection wth
the snmuggling of any goods.

39
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(2) A summons to produce docunents or other things may be
for the production of certain specified documents or things
or for the production of all docunents or things of a
certain description in the possession or under the contro
of the person summoned.

(3) Al persons so sumoned shall be bound to attend either
in person or by an authorised agent, as such officer nmay
direct;. and all persons so sumopbned shall be bound to state
the truth wupon any subject respecting which they are
exam ned or nmake statenents and to produce such docunents
and other things as nay be required:

Provi ded that the exenption under section 132 of the Code of
G vil Procedur e, 1908, shall be applicable to any
requi sition for attendance under ‘this section

(4) Every such inquiry as aforesaid shall be deened to be a
judicial " proceeding within the neaning of section 193 and
section 228 of the |IndianPenal Code." Under this section
the Custons Authority, who nmakes an inquiry, is enpowered in
connection wth that inquiry, to sutmon persons to give
evi dence and produce documents and the " w tnesses sunmoned
are under a statutory duty to speak the truth. The cir-
cunstance that under el. (4) of the said section, an inquiry
is deened to be a judicial proceeding within-the neaning of
s. 193 and s. 228 of the Indian Penal Code, viz., for the
purpose of punishnent for giving false evidence and for
contempt of Court, does not~ detract from the judicia
characteristics conferred upon the authority by the other
clauses of the section. Cause (4) must have been ' enacted
only by way of abundant caution to guard against the
contention that the authority is not a Court ; and to ' bring
in the inquiry made by the Custons Officer in regard to
adm nistrative matters other than those conferred upon him
under s. 167, within the fold of (s. 193 and s. 228 of the
I ndi an Penal Code. Sections 188, 189, 190A and 191 provide
a hierarchy of tribunals for deciding appeals and revisions.
The Chief Custons authority May, suo  motu- or otherw se
exercise revisional powers in regard to the orders of the
subordinate officers. Power is also conferred on Gover nnent

to
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inter in matters in regard whereof no appeal is provided
for. It is true that no rules have been framed providing

the manner in which the Custonms collector should proceed
with the inquiry in regard to offences conmtted under. the
Act of which he is authorized to take cogni zance. But/ the
record di scloses that a procedure analogous to t hat
obtaining in crimnal Courts is followed in regard- to the
said offences. Charges are framed, evidence is taken

advocates are heard, decision is given on the question
whet her an offence is conmtted or not; and, if the offence
is held to have been conmtted, the person concerned is con-
victed and a penalty is inposed. Wen the statute enpowers
the officer to take cognizance of an offence, to adjudge
upon the question whether the offence is conmitted or not
and to inpose a penalty for the offence, it is inplied in
the statute that the judicial procedure is to be followed.
The entire scheme of the Act as disclosed in the Sea Custons
Act leaves no doubt inny mind that so far as offences
mentioned in s. 167 are concerned, the Custons Authority has
to function as a Judicial Tribunal. | have therefore no
hesitation to hold that the Custons Oficers in so far as
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they are adjudicating upon the offences nmentioned under s.
167 of the Act are functioning as judicial tribunals. | f
the other view, viz., that an authority is not a judicia
tribunal, be accepted, it wll Jlead to an anomal ous
position, which could not have been contenplated by the
legislature. To illustrate, a Custons Collector may inpose

a penalty of Rs. 25,00,000 as in this case on his finding
that a person has conmmtted an offence under s. 167 (8) of
the Act, and the accused can be prosecuted again for the
same of fence before a Magistrate. On the other hand, if the
prosecution is first laid before a Magi strate for an of fence
under s. 167(81) and he is convicted and sentenced to a fine
of a few rupees, he cannot be prosecuted and punished again
bef ore a Magistrate. Unl ess the provisions of t he
Constitution are clear, a construction which will lead to
such an anomal ous position should not be accepted, for, by
accepting such a construction, the right itself is defeated.
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It is then -contended that the offence for which the
petitioner ~was prosecuted by the Magistrate is different
fromthat in regard whereof he was sentenced by the Custons
Oficer. The petitioner was convicted under s. 167(8) of
the Act, whereas he was subsequently prosecuted and puni shed
under s. 167(81) of the Act. Section 167(81) of the Act
reads as follows :

“I'f any person knowi ngly, and with intent to defraud the
CGovernment of any duty payable thereon, or  to evade any
prohi bition or restriction for the time being in force under
or by virtue of this Act with respect thereto acquires
possession of, or is-.in any way concerned in. carrying,
renovi ng, depositing, harboring, keeping or concealing or in
any manner dealing with any goods whi ch-have been unlawfully
renoved from a warehouse or which are chargeable with a duty
whi ch has not been paid or -with respect to the inportation
or exportation of which any prohibition or restriction is
for the time being in force as aforesaid ; or

if any person is inrelation to any goods in ‘any way
knowi ngly concerned in any fraudul ent evasion or attenpt at
evasion of any duty chargeable thereon or of any such
prohibition or restriction as aforesaid or of -any provision
of this Act applicable to those goods,

such person shall on conviction before a Magistrate be
liable to inprisonnent for any term not exceedi ng two years,
or to fine, or to both."

It is contended that under s. 167(81) know edge or intention
to defraud is an ingredient of the offence, whereas under s.
167(8) they are not part of the offence, that offences under
ss. 167(8) and 167(81) are different, and that therefore the
prosecution and puni shnent for an offence under the forner
sub-section would not be a bar for prosecution and
puni shrent under the latter sub-section. It is not
necessary to consider the decisions cited in support of the
contention that for the application of the principle of
doubl e’ jeopardy the offence for which a person is
prosecut ed and punished in a second proceedi ng should be the
sanme in respect of which he has been prosecuted and
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puni shed at an earlier stage. That fact is self-evident
fromArt. 20(2) of the Constitution itself. |If so, the only
guestion is whether the petitioner was prosecuted before the
Magi strate for the sane offence in regard to which he was
prosecuted before the Collector of custons. It is true that
the phraseology in s. 167(8) is nore conprehensive than that
in sub-s. (81) in that the offences under the former sub-
section take in acts conmtted wi thout know edge or intent
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to defraud. But it does not exclude fromits scope acts
conmtted with know edge or with intent to defraud. For, a
person who inports or exports prohibited goods with intent
to defraud is also concerned in the offence of such
i mportation or exportation. The question of identity of
of f ence is one to be determned on the facts and
circunstances of a particular case. One of the tests is
whet her an offence for which a person was earlier prosecuted
takes in all the ingredients of the offence, the subject
matter of the second prosecution. The fact that he m ght
have been prosecuted for a |l esser offence is not a nateria
ci rcumst ance. The question therefore is not whether under
s. 167(8) a person can be found guilty of an offence even if
there is no fraudulent intent or know edge, but the question
is whether the petitioner was prosecuted and puni shed on the
same facts in regard to which he was subsequently prosecuted
and puni shed before the Magi strate. The record discloses
that the petitioner was prosecuted before the Custons
Authority as well as the Magistrate on the sane facts, viz.,
that he;, ‘along with others, attenpted to take out of India,
I ndi an currency (as detailed in paragraphs 14 and 17 of the
conpl aint of the Assistant Collector of Custonms and Centra
Excise, Anritsar), in contravention of the |aw prohibiting
such export. It is not the case that the know edge on the

part of the petitioner of his illegal act is excluded from
the first prosecution and included in the ‘subsequent one.
In the circunstances, | cannot holdthat the offence for

whi ch he was prosecuted by the Magistrate is different from
that in regard to which he was prosecuted and punished by

the Customs Authority.  In thisview, the prosecution and
puni shnent by the Magistrate
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directly infringes the fundanental right under Art. 20 (2)
of the Constitution.

No attenpt has been nade by the learned Solicitor CGeneral to
contend that the offence under ss. 23 and 23B of the Foreign
Exchange Regulations Act for  which the petitioner is
convicted is an offence different fromthat for which he was
prosecuted earlier under s. 167(8) of the Act.

It is conceded that the decision in the wit petition covers

the decision in the connected appeal also. 1In the result,
the wit petition and the appeal are all owed.
ORDER

In view of the opinion of the mgjority, the Petition andthe
Appeal are disni ssed.




