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PETI TI ONER:
THE STATE OF WEST BENGAL & ORS.

Vs.

RESPONDENT:
RANBI NDRA NATH SENGUPTA & ORS.

DATE OF JUDGVENT: 31/ 03/ 1998

BENCH:
G N RAY, K VENKATASWAM

ACT:

HEADNOTE:

JUDGVENT:

THE 31ST DAY OF MARCH, 1998
Present:

Hon’ ble M. Justice G'N Ray

Honble M. Justice K. Venkataswarm
A K Mtter, Additional Solicitor General, Joydeep Kai, Rana
Mukherjee, Goodwi |l Indeevar, Advs., wth him for the
appel | ant s.
M C. Bhandare, Sr, Adv., Ranji Thomas and S. Menon,  Advs..
with himfor the Respondents.

JUDGMENT

The foll owi ng Judgnment of the Court was delivered:
G N RAY. J.

Leave granted, Heard | earned counsel for the parties.

This appeal is directed agai nst  Judgnent dat ed
17.5. 1994 passed by the Division Bench of ~Calcutta High
Court in F.MA T No. 1966 of 1992 allow ng the appeal and
setting aside the judgment of the Single Bench of the said
High Court inthe Wit Petition being Cvil Rule No. 1136.
(W of 1990.

The aforesaid wit petition was nade by the respondents
Rabi ndra Nath Sengupta and ot her petitioners being enpl oyees
of the State Governnent who had been allotted ~governnent
flats and had been paying assessed anounts for _such
occupation and were enjoying the House Rent All owance.

In order to appreciate the rival contentions of the
parties it wll be appropriate to note certain facts. After
the submissions of Third Pay Conmm ssion’s Report, the West
Bengal Service (Revision of Pay and Allowance) Rul es, 1990
(hereinafter referred to as ROPA Rules) was published, In
the wit petition being CR No. 11360 (W of 1997, the wit
petitioners challenged the provisions of House Rent
Al'l owance in the ROPA Rules and the Notification issued in
this regard. The ROPA Rules provided for House Rent
Al l owance to the follow ng effect:-

"House Rent Allowance: Wth

effect from the 1" January, 1988

the House Rent Allowance adni ssible

to a Governnment enployee shall be

15% of basic pay subject to a

maxi mum of Rs. 800/- per nmonth. The
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housing estates belonging to the State
regul ated by the West bengal Prenises (Tenancy Regul ation)
1976. The amount assessed for occupation of Government

Act ,

ceiling of the House Rent All owance
drawmn by husband and wfe taken
together was also been raised to
Rs. 800/- per nonth. The all owance
may be drawn, without reference to
guantum rent pai d, by al

Government enpl oyees (other than
those provided wth accommbdation
owned/ hired by Government) w thout
requiring them to produce rent
receipt. They should however be
required to furnish a certificate
to the effect that t hey are
i ncurring sone expendi ture on
rent/contributing t owar ds rent.
House Rent All owance at . the above
rate shall al so be pai d to
CGovernment enpl oyees living in
their owmn houses, subject'to their
furnishing a certificate that they
are payi ng/ contributing t owar ds

house of property t ax or
mai nt enance of the house. Pending
fixation of |icence fees according

to the systemreconmmended by the
Pay Conmi ssion, the drawal of House

Rent Al | owance by CGover nnment
enpl oyees provi ded wi'th
acconmodat i on owned/ hi red by

Governnment and recovery of 1icence
fee fromthem shall be regul ated as
foll ows: -

(1) For those enployees livingin
flats for which assessnent of
rent has been made and the
occupi er pays assessed rent as
licence fee and draws( usua
house rent al | owance t he
drawal of house rent allowance
shall be further limted to
t he act ual assessed rent
al | owance shall be further
limted to the actual assessed
rent paid.

(2) For those enpl oyees paying
licence fee as percentage of
pay, the recovery shall be
frozen at the |l evel at which
the licence fee was recovered
from the pay bills for

Decenber, 1989 in t he
unrevi sed scal e.

Al | ot her condi tions
regarding drawal House Rent
Al | owance by Gover nirent

enpl oyees and recovery of
licence fee fromthem shall
inso far as they are not

i nconsi st ent w th t hese
decisions, continue to hold
good. "

It nmay be stated here that till 1994,

the occupation of
Gover nent
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housing estates was ternmed ‘rent’. Previously, sone dispute
about the House Rent Allowance for occupiers of Governnent
flats were raise in wit petition being CR No. 1527(W of
1973. (Sri Deba Prasad Mukherjee vs. The Financia
Conmi ssi oner as Secretary, etc.)

Such Wit Petition was disposed of by the Calcutta Hi gh
Court by order dated 28.1.1996 passed by consent of parties
inthe following terms: -

"Upon the petitioner being agreeable to pay assessed
rent cal cul ated as per rel evant principles for such
occupation, the petitioners will be entitled to conpensatory
house rent allowance in accordance with Rules.”

The departnent of housing, Governnent of Wst Benga
i ssued a nenorandum on 28th January, 1978 | ayi ng down that
the CGovernnment enpl oyees occupyi ng accommodati on provided to
them by the Housing Departrment of State Government in the
rental housing estate, ~nmeant ~exclusively for the State
gover nment, enpl oyees, -~ should have option either to pay
"assessed rent” that may be fixed by the Government in
accordance with the accepted principles and to draw the
adnmi ssi bl e house rent allowance or to pay a fixed percentage
of their pay as rent and forego the house rent allowance. It
is the case of the wit petitioner that they had availed the
option of paying the assessed rent and draw ng adni ssible
house rent all owance.

A second opportunity to exercise such option was given
to the government  enpl oyees occupying flats of the
CGovernment Housing ' Department in 1984, the Wst Benga
Prem ses (Regul ation ‘and Cccupancy) Act 1984 cane into
force. Under the said act, the  occupation charge for such
government flats was terned “licence fee® instead of an
‘assessed rent’.

The contention raised in the wit petition (CR 11360
(w) of 1990 was inter alia that refusal by the governnment to
grant house rent allowance to the wit petitioners at per
wi th governnent enployees in occupation of private rented
houses or personal accommpdati ons was not only contrary to
the decision rendered by consent in CR 1527 (W of 1973
but also contrary to the policy regarding house rent
al | owance being persistently followed by~ the State
Government for at least the decade. it was contended that
the government enployees who had been 1living in privately
rented accomodations or in their own accommodations were
entitled to 15% of their pay as house rent allowance per
nonth subject to the ceiling of Rs. 800/- Irrespective of
what ever rent or expenses being incurred by themfor such
private or personal accomodation. Denial of such privileges
to the wit petitioner in occupation of flats in governnent
housi ng estates ampbunted to hostile discrimnation not being
i nformed by any valid reason

Such contentions of the wit petitioners were opposed
by the State Government by contending that governnent
enpl oyees living in government accommodati on had al ways been
treated as a separate class distinct from governnent
enpl oyees either living in privately rented accomvbdati on or
in personal accommbdations. Such distinction was not unrea
but based on reasonable criteria. It was al so contended that
the Third Pay Conmi ssion had gone into the question referred
to it about the conplications, bifurcations, division of
paynment and drawal of house rent allowance by governnent
enpl oyees living in governnent accomodation. The Pay
Conmi ssion addressed to itself such question and nmade its
recomrendati on as to how house rent allowance woul d be paid
to government enpl oyees occupying governnent flats. Such
recomendati on was accepted and ROPA rules were framed. It
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was further contended that as a matter of fact, the policy
adopted by the State Governnent for paynent of house rent
allowance is less rigid than that of the Central Governnent
where not only no house rent allowance was all owed to these
residing in governnent accommodati on but such enpl oyees were
required to pay rent/licence fee. The State Government on
the contrary, has allowed the enpl oyees residing in
CGovernment acconmodation to be paid house rent all owance to
the extent of actual rent licence fee paid. it was contended
that the wit petitioner, as a matter of fact were residing
inrent free acconmpdations because they were entitled to
rei mbursenment of whatever anount of |icence fee required to
be paid for occupying flats in the Governnent Housing
Estates. It was also contended that |licence fee for
occupation of Governnment flats by the Governnent enpl oyees
was not only very reasonable but quite | ow conpared to rent
for simlar accommodation in private houses. Precisely for
the said reason no government enpl oyees had desired to | eave
gover nnent accommmodat i on for shifting to private
accommodation on t he score of alternative cheaper
accommodati on.

The Single Bench of the H gh Court disnissed the wit
petition by holding inter alia that the wit petitioner did
not controvert. the statenent on behalf of the State
Government that the policy of house rent allowance of the
State CGovernment was nore |iberal and beneficial to the
enpl oyees than the policy followed by Central Government and
the i npugned house rent policy of the State Governnment and
the i nmpugned house rent policy of the State CGovernment was
not unreasonabl e. The | earned Judge has specifically
indicated that the wit petitioners did not contend that
they had been living in governnment accomodation, the renta
of which, if in private accommpdati on, woul d have been | ess
than 15% of their emolunents. The | earned Judge al so held
that the Government was conpetence to revise the policy
deci sion regarding paynent of. house rent allowance and it
was not bound by the earlier policy decision or/ by the
decision in the earlier wit petition since disposed of by
consent of parties.

As aforesaid, such decision of the Single Bench was
assail ed before a Division Bench of the H gh Court in FMAT
No. 1966 of 1992 and by the inmpugned judgnent, the D vision
Bench has allowed the Wit Petition by holding inter alia
that the State Government had also | et out governnent flats
to private persons on rental basis and it was not discl osed
what special benefits were given to the government enpl oyees
in service when allowed to occupy government flats which
were not given to the nenbers of public when allowed to
occupy governnment flats on rent. The Division Bench has held
that in this case, the State Governnent has failed to nmake
out any reasonabl e basis for different treatnent to
government officer in occupation of their per sona
acconmodati ons or acconmmmodations arranged wth private
persons and the governnent enployees occupying governnent
flats on paynent of assessed licence fee. It has al so been
held that the actum of giving sone concession in the nmatter
of fixation of licence fee to the government enployees

occupyi ng government flats is wholly irrelevant and "if
payability of the rent is not the factor for the purpose of
granting house rent allowances, in that event, naking some

concession in the matter of assessnment of rent payable by
the second category of the State Governnent enpl oyees is not
at all a relevant consideration for the purpose of making a
di scrimnation. |If the object of granting house rent
al  owances was intended to rei nburse the house rent paid or
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payabl e by the enployees wholly or in part, in that even
this classification could have been said to be reasonable
and such classification could have same nexus wth the
object sought to be achieved. But those who have no
liability to pay rent and those who pay a nom nal anount as
rent and on the contrary, get a |unpsum anobunt as house rent
al | owances, which is not a conpensation nor reinbursenent,
cannot be said to be a different group fromthe other.". The
Di vision Bench by allowing the wit petition directed the
State Governnent not to nake any discrimnation between the
government enployees in the matter of paynment of house rent
al | owances.

M. A K Mtter, learned Additional Solicitor Genera
appearing for the appellants, has submtted that for the
purpose of house rent allowance, the State Governnent
enpl oyees have been classified into categories under ROPA
Rul es, nanely,

i) These enployees who are

provi ded wi'th accommodat i on

owned/ hired by the State Gover hnent

will get House Rent Al'l owance (HRA)

limted to the actual rent/licence

f ee.

ii) Those enmployees who are

not provided withthe acconmbdati on

in flats hired/owned by the State

CGovernment will get HRA at the rate

of 15% of basic pay subject to

maxi mum of Rs..800/- per nonth and

wi Il have to bear the acconmpdati on

expenses.

The | earned Solicitor has submitted t hat such
classification was in existence since 1948. For the first
time in 1978, by an executive order it was provided that the
State CGovernnent enployees will~ get full HRA out of which
they would pay the <charges for their acconmodation. The
Third Pay Comm ssion considered (various aspects of HRA and
cane to the finding that the principle of HRA as i'ntroduced
by the executive order in 1978 had introduced an el enment of
unjust profit to the governnment enployees who had been
provided with government accommpdation and there had been
great demand or governnment acconmpdati on nade avail able at
very low rate.

The learned Solicitor has contended that in order to
satisfy the test of reasonabl e classification, t wo
conditions nust be fulfilled as indicated by the Division
Bench of the High Court, nanely, such classification nmust be
founded on intelligible differentia and it would al so have a
rati onal nexus to the object of the schene of HRA

The learned Solicitor has subnmitted that the HRA /is in
lieu of acconmobdati on not nade available to the enployees

and HRA is not a mtter of right. In support such
contention, reference has been made to the decision of this
Court in Director, Central Plantation Crops Research

Institute, Kesaragod and Os. Vs. M Purushothaman and Os.
(1995 Suppl. (4) SCC 633). The learned Solicitor has
contended that there is intelligible differential between
two groups of government enployees, namely, governnent
enpl oyees provided w th accommpdation in governnent flats
and empl oyees who have not been so provided.

The learned Solicitor has also submtted that the
i mpugned principle of HRA has been fornulated on the basis
of advice by an expert body |ike Pay Conmi ssion which took
into consideration various aspects of HRA The policy
decision is in the domain of executive authority of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

State Governnent. So long such policy decision is not
arbitrary, capricious and based on no reason thereby
offending Article 14 of the Constitution, the Court should
not outstep its limt and tinker with the policy decision
of the State Governnent. |In the connection, reference has
been nade to the decision of this Court in MP. Gl
Extraction and Anr, Vs. State of MF. and O's, (1997 (7)
SCC 592).

The learned Solicitor has further submitted that the
wit petitioners have alleged that some o f the governnent
enpl oyees who have not been provided wth governnent
acconmodation are paying less than the anount received as
HRA for their private accommodati ons. The | earned Solicitor
has contended that particulars or instances in support such
contention have not been given by the wit petitioners.
Even if in some cases, some government enployees are
required to pay for their private acconmmodations at the
rates less than'the -anounts receivable by way of HRA, such
few instances cannot affect” the policy decision. The
fortuitous circunstances, even in a few cases, under which
some governnent enpl oyees not being provided with governnent
accommodati on may gai n pecuni‘ary advantage, cannot affect
the HRA policy whichis otherw se reasonabl e and not wholly
capricious and arbitrary.

The learned Solicitor has submtted that although the
Di vi sion Bench has correctly indicated the inport of Article
14 of the Constitution in the mat t er of hostil e
di scrimnation but it has failed to appreciate the fact
situation in this case and has proceeded erroneously on the
footing that the governnent —enployees being given full HRA
for not being provided wth government acconmpdati on stand
on advantageous position than the _government enployees
provided with governnent accommodation and therefore not
being paid the full HRA and such discriminatory treatment to
two sets of government enpl oyees offends Article 14 and such
di scrimnation does not conformto reason

The | ear ned Solicitor has contended that under the
West Bengal Governnent Prem ses  (Tenancy Regul ation) Act,
1976, the government prenises were defined as prem ses owned
by the State CGovernnent or by the governnment undert aki ng.
The grounds of term nation of tenancy were enunerated .in
Section 3. Cessation of enpl oyment —under the State
Government was not a ground for term nation of tenancy. The
State buildings which were thrown open to the public for
resi dential accomodation, were not allotted to the occupant
gua governnment enpl oyees. Such position was substantially
altered by the Wst Bengal CGovernnent Prem ses (Regul ation
of COccupancy) Act, 1984. Section 24 of the 1984 Act given an
overriding effect to the said Act and Sub-Section 2 of
Section 24 expressly provides that the West~ Benga
Covernment Prem ses (Tenancy Regul ation) Act. 1978 shall not
apply to the governnent premi ses. The Preanble of the said
1984 Act indicates that there are governnent prem ses neant
for a employees of State Governnment only and it —was
necessary to prevent unlawful occupation of such prem ses.
The ‘State premi ses’ neans any prenises belonging to or
taken on lease or licence or requisitioned by the State
CGovernment. Under Section 2 (n) ‘Public Premnmises’ nmeans
State premises in respect of which a declaration has been
made under Section 3 of the said Act and includes these
nmentioned in Schedule if of the Act (Section 2 (k)).

The learned Solicitor has subnmitted that ‘governnent
prem ses’ are earnmarked only for the enpl oyees of the State
government and a licence for such occupation can be granted
only to an enpl oyees of the State government under Section 4




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

of the 1984 Act, Every licence in respect of governnent
prem ses will stand automatically term nated on constitution
of employnment of the |licenses under the State Government or
on his death (Section 2 (i). The 1984 Act provides for
licence fees. The Third pay Comm ssion has reconmended for
nom nal made of licence fee. The | earned Solicitor has al so

submtted that there is distinction between |icence and
tenancy. Wiile | ease or tenancy confers sone interest on the
land, licence gives only personal privilege to the Iicensee

with no interest in the land. The test of exclusive
possession is not conclusive. The Act of 1984 expressly
provi des for term nator of licence on cessation of
enployment. It is thus 'clear that no personal interest in
the accommmpdati on has been created by such licensee. The
privilege of accommodation in government prem ses as
licensee is co-term nus with the governnent service.

The | earned Solicitor -has al so subm tted t hat

accept ance of government accommodation as licensee is
optional ~and the wit petitioners have accepted such
government acconmodation. |t~ has been contended by the

| earned solicitor that the wit petitioners intend to take
advantage twice over. ~The wit petitioners only claim
acconmodati on i n governnent prenises by paying at a low rate
of licence fee, but they also claimfull amunt of HRA so as
to nake wunreasonable profit. The |learned Solicitor has al so
contended that the consent order passed in the earlier wit
proceedi ng being binding between the parties, the order was
i mpl emented by the State GCovernment by issuing Menorandum
dated 20th January, 1978. Such consent was given on the
basis of existing policy of the state governnent in the
matter of grant of HRA. Wien the Third Pay  Conmi ssion
recormended for change of policy -regarding HRA the
governnment franmed ROPA Rul es of 1990 under which the earlier
policy about grant of HRA was changed. The said 1984 Act was
passed for regulating the licence in respect of the
government prenises allotted only to the gover nment
enpl oyees In service making such licence co-termnus with
the enploynment. That apart, the State Governnent was within
its rights to change the policy. The consent order on the
basis of the earlier policy will not preclude the governnent
fromrevising the policy in the mtter of HRA. The | earned
Solicitor has informed in response to the querry that there
are about 12000 enpl oyees of the State Government who have
been provided wth governnent accommodation and the wit
petitioners are only 134 in nunber. He has submitted that it

will be not just and proper to allow these 134 enpl oyees the
benefit of full amunt of HRA by occupying ~government
accommodation as |icensees by paying nomnal l|icence fee for

such accommodati on. The learned Solicitor has,  therefore,
submitted that the inmpugned judgnment of the Division Bench
shoul d be set aside and the judgnment passed by the | earned
Singl e Bench disnmissing the wit petition should be uphold
by this Court.

M. M C. Bhandare, |earned senior counsel appearing for
the wit petitioners-respondents, has submtted that the
government enpl oyees going to be affected by the revised
deci sion of the State Governnent relating to grant of HRA to
the government enployees given acconmpdation in governnent
prem ses, are only about 10,000 out of about total 10 |acs
State governnent it enployees i.e. only 1%of the tota
strength of the governnent enpl oyees. M. Bhandare has al so
submitted that the government accommbdation allotted to the
wit petitioners are not staff quarters. The governnent
premi ses are also let out to private individuals who are not
government enpl oyees. Initially, the governnent prem ses
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were governed by the said West Bengal Prenises, Tenancy
Regul ation Act, 1976 and from 1976 to 1990, all governnent
enpl oyees irrespective of the fact whether they has occupied
gover nent acconmodati on or not were paid HRA at 8% of their
salaries. After the enactment of Wst Bengal Governnent
Prom ses (Regul ation of Qccupanci es) Act, 1984, the
government prenises were divided into two categories,
nanely, ‘governnent’ premises’ and ‘public prem ses’ Under
Section ***) or 1984, Act, Governnment prom ses means
prem ses which has not public prem ses and under Section 2
(k) public prem ses neans State prem ses in respect of which
a decl aration has been nmade under Section 3 and includes the
State governnent prem ses nmentioned in Schedule [I1. Under
Section 3(1) of the said Act, the government nmay be
Notification, declare _any premises to be public prem ses.
Under Section 27, the State Governnent nay di spense with or
rel ax the requirement of any of the provision of this Act in
respect  of any governnent prem ses. Under the 1984 Act, the
gover nment enpl oyees residing in governnment houses have been
deprived of ~ tenancy rights -and such enpl oyees have becone
| i censees. But-governnent enpl oyees who are residing in sone
LIGMGEHG flats terned as ‘public prem ses’ under the 1984
Act have not become l'icensees but they retain their tenancy
right sin the flats owned by the government. M. Bhandare
has submitted that the 1984 Act has made unreasonabl e and
illegal distinction between ‘governnent prem ses’ and
‘public premises’. The public premses have been taken out
of the regulation and control under the 1984 Act. The Wit
Petitioners-respondents after enactnment of the said Act,
becanme |licenses of the premses and thus forfeited the
tenancy right to continue occupation in governnment flats
after their retirement as well as their heirs loosing the
right to inherit the right to reside in such prem ses. M.
Bhandare has submitted that the  governnent prem ses as
defined under the 1984 Act is not correct. It 1is also
contended that the ‘government premses’ are not occupied
exclusively by the governnent (enployees and governnent
prem ses are also occupied by ‘the private persons. M.
Bhandare has submitted that the classification between two
sets of enployes, nanely, the enployees who have been
provi ded with accommpdati on owned or hired by the governnent
and the enployees who have not been provided wth such
accommodati on and consequential different treatnment to these
two types of governnment enployees in the nmatter of HRA -are
wi t hout any reasonable basis and the Division  Bench has
rightly struck down such distinction as offending Article 14
of the Constitution.

M. Bhandare has submitted that even after the 1984
Act, in respect of governnent prem ses and public prem ses,
bot h government enpl oyees and the general nenbers of public
are resi ding. M. Bhandare has al so submitted that even if
it is accepted that the status of the government enpl oyees
l[iving in government prem ses after 1984 Act has changed
fromtenant to |licensee, such change has no rel evance to the
payment of HRA. M. Bhandare has submtted that sone
LIGMGEHG flats are treated as ‘governnent prem ses’ while
many other similar flats are treated as ‘public prenises’
No reasonabl e basis of such distinction has been nade out by
the State governnent.

M. Bhandare has also submitted that it will be unjust
and inproper to allow the governnent enployees living in
LIGMGEHG flats and enploying the status of a tenant to
draw full HRA and not to allow such HRA to unfortunate
enpl oyees who held the status of |Iicensee in ‘governnent
prem ses’ even if they are occupying simlar flats. As such
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distinction is wholly unjust, inproper having no reasonabl e
basis on which HRAis to be paid. The Division Bench of the
H gh Court has rightly held that such distinction offends
Article ‘4 of the Constitution and no interference agai nst
such judgnent is called for.

M. Bhandare has also submitted that the policy
decision may be the prerogative of the State Governnment but
such policy decision nust conform to the nmandate under
Article 14 of the Constitution. If the policy decision being
unjust and discrimnatory of fends the guarantee of equality
under Article 14, the State governnent s not pernmitted o
contend that within its prerogative, it has franed a policy
and such revised policy 'should not be tinkered with by the
Court.

M. Bhandare has further subnitted that the basic for
the paynment of HRA is that nobody should be allowed to keep
any noney in excess of the actual house rent paid. If 99%
enpl oyees are allowed to retain HRA in excess of the actua
rent paid by them  only 1% of +the enployees cannot be
singled out and treated with discrimnation by limting the
guantum of = HRA to the extent of |icence fee payable by such
enpl oyees.

M. Bhandare has also submitted that the flats in
government preni ses whi ch have been allotted to the
petitioners and simlarly circunstanced enployees are not
bei ng properly naintai ned and considering the quality of the
accommodation and ' the amenities in such accommpdation a | ow
rate of licence fee has been assessed. It w Il be unjust and
i mproper to disallow paynment of full HRA to the governnent
enpl oyees who are occupyi ng the governnent flat as |icensees
under the 1984 Act only - because they are to pay
conparatively low licence fee because of  the inferior
quality of accommodation nade available to them M.
Bhandare has subnmitted that in- equity and justice no
interference is called for against the inmpugned judgnent and
thi s appeal should therefore be dism ssed.

After giving our careful consideration to the facts and
circunstances of the case and the subm ssions nade by the
respective counsel for the parties, it appears to use that
di stinction between two classes of government enployees,
nanely, those who have been provided wth -governnent
acconmpdati on qua government enployees —and licence in
respect of such governnent accomodation being co-tern nus
with the service, stand on a different footing from the
ot her governnent enpl oyees who have not been provided with
such governnent accommopdation. In the instant case, it has
not been denpbnstrated with relevant documents that in
LIGMGEHG flats bel onging to the gover nment , the
government enpl oyees are allowed to continue as tenant like
ordinary nenmbers of the public by virtue of being in
governnent service. Even if it is assumed that sone
governnment enpl oyees have got tenancy rights under the State
Government in respect of public prem ses such tenancy right
has not been given qua governnent servant but as menber of
public. Under the 1984 Act, allotnent of governnent flat in
‘governnent prenises’ can only be nmade as |icensee, period
of licence being co terminus wth enploynent. Hence,
occupation of a governnent servant as a tenant under the
State is not simlar as the occupation as a licensee in
‘governnent premises’. It has also not been denonstrated
with supporting docunents as to how many governnent
enpl oyees have been given tenancy in governnent prem ses and
how many nenbers of public have also been allowed to remain
there as tenant. Under the 1984 Act, allotment of governnent
flat in ‘governnent prenises’ can only be made as |icensee,
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period of licence being co-termnus with enploynent. Under
the 1984 Act, the status of government enpl oyees occupyi ng
‘governnent prenises’ have been statutorily altered and such
enpl oyees have become |icensees. Therefore, such |icensees
stand entirely on a different footing. Such distinction has
a reasonable basis and it cannot be contended that such
distinction is wthout any nexus to the object of grant of
HRA. It is the positive case of the State Government that
the wit petitioners are occupying governnment prem ses as
defined under 1984 Act holding the status of licensee. It is
the case of the State Governnent that they have been
provi ded such government accommopdation as licensee in
‘governnent prenises’ which are not nmeant for occupation by
the nmenbers of the public. Even if it is assumed that in
government premn ses, non -government enployee has been
allowed to occupy as tenant, the grant of such tenancy is
not a regular affair and such tenancy even if any in

‘governnent premises’ ~is against the schene under the 1984
Act. It s also the case of "the State governnent that
nomnal . licence fee is required to be paid for such
occupation_in ‘governnent premises’. Since the Wit

petitioners and the sinilarly circunstanced enpl oyees havi ng
acconmodation in gover nmrent premn ses gua gover nirent
enpl oyees are |icensees and the licence is co-termnus with
the service, they 'are required to pay only nomnal feo for
such occupation as found by the Pay Conm ssion. Therefore,
there is justification that such government enployees are
not to be given the full amount of  HRA but  they will be
rei mbursed to the extent of licence fee paid by them

In our view, the revised policy decision inthe matter
of payment of HRA is not only reasonabl e but also fair and
just. It wll be inproper and unjust if by virtue of being
government enpl oyees they are favoured with accommdation in
‘governnent prenises’ as |licenses and on such account, are
required to pay only nomnal licence for such occupation
yet they wll be paid the full amunt of HRA so that they
can nmake profit out of HRa.

It is not the case that each and every governnent
enpl oyee is offered governnent accomopdation as |icensee
subject to the option of the concerned government enpl oyee
either to take such governnent accommodation or not. It is
an admtted position that such government accommodation is
very limted and only 1%of the government enpl oyees have
been provided with such government acconmpdation. It has not
been denonstrated that the wit petitioners have been Iiving
in government accommodation, the rental of which in sinmilar
private accomopdati on would have been | ess than the licence
fee payable by them One the contrary, after | considering
rel evant facts, the Third Pay Comn ssion has held that such
government enpl oyees have been allowed to enjoy governnent
accommodati on on paynent of nom nal sum for such occupation

So long the previous policy continued, the State
CGovernment had given effect to the consent order passed by
the H gh Court. The respondents are not entitled to contend
that the government is precluded fromrevising its policy in
respect of grant of HRA and once a decision is taken, such
decision will remain binding for ever.

The Third Pay Conm ssion has considered various aspects of
HRA and it has been indicated by the said Conm ssion that
the paynment of full HRA (subject to the extent of maximm
limt) to the governnent enployees who have been allotted
government acconmodati on qua gover nnent enpl oyees and payi ng
nom nal |icence fee should not be permttee to draw full HRA
and thereby permitted to make profit. It is to be noted that
barring one per cent, all other governnent enpl oyees have
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not been provided with governnent accommpdation and they
have been conpelled to arrange for their own accombdati on
under conpetitive mar ket rent. Consi deri ng t he
reconmendati on of the Third Pay Conmission, the governnent
has revised the policy regarding the payment of HRA. Such
revision of policy, therefore, cannot be held to be
arbitrary, capricious wthout any basis and taken on the
ipsi dixit of the State Government. Since the revised policy
decision of the State Government is inforned by reasons and
as the distinction between different sets of government
enpl oyees is also reasonable, 1in our view, no interference
against that policy decision is warranted. W, therefore,
all ow this appeal and set aside the inpugned decision of the
Di vi sion Bench of the H gh Court and we uphol d the deci sion
of the |earned single Bench. In the facts and circumnstances
of the cast it, however, appears to us that it would cause
great hardship tothe wit petitioners-respondents if they
are asked to refund -any excess HRA which have been paid to
them It /is, therefore, directed that any excess anount
whi ch have been paid to the said respondents by way of HRA
need not be refunded. The aspect is accordingly, disposed of
wi t hout any order as to costs.




