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Wth

ClVIL APPEAL NO. 7979 OF 2004
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SANTOSH HEGDE, J.

Heard | earned counsel for the parties.
Leave granted.

These appeal s are preferred agai nst the common judgnent and order

passed by the Appellate Bench of the H gh Court of Judicature at Bonbay
wher eby the said Bench dism ssed the appeals filed by the appellants herein
agai nst the judgnment and order of the |earned Single Judge of the said High
Court allowing the applications filed by the respondent herein by setting
asi de the awards nade by the Arbitrators.

Two di sputes pertaining to the claimof the appellants against the
respondent herein were referred to arbitrati on and the sane were nunbered
as Arbitration Reference No. 313/95 in the case of Deepa Jain and
Arbitration Reference No. 316/95 in the case of Hari Omn-Maheshwari the
appel | ants herein. Though both the arbitration proceedi ngs were taken up
for consideration together. In Reference Case No. 313/95 i.e. case of Deepa
Jain the evidence of both the parties concluded on 29th of January, 1999
whil e the evidence of the appellant in Reference Case No. 316/ 95 pertaining
to Hari Om Maheshwari was concluded on 8th of April, 1999 and the matter
was |isted for evidence of the respondent in that case to 10/ 11th of My,
1999. On that day i.e. on 10th of My, 1999 the respondent herein renai ned
absent. The Arbitrators on that day closed the evidence and posted the
matter for maki ng awards. Before the said awards were made on 20th My,

1999 the respondent herein sent an application to the Arbitrators seeking
further opportunity to | ead evidence in the Reference Case No. 313/95 of
Deepa Jain in which the evidence of both the parties had closed. ' No
application was nmade in Reference Case No. 316/95 which is the arbitration
case of Hari Om Maheshwari. Fromthe record it is seen that the said
application was not entertained by the Arbitrators and they delivered the
award sometine in Novenber, 1999. It is against the two awards the
respondent herein preferred two applications to set aside the said awards
under Section 30 of the Arbitration Act, 1940 (hereinafter referred to as 'the
Act’) before the |learned Single Judge of the Bonbay High Court. It was his
contention that he could not attend the arbitration proceedi ngs on 10th My,
1999 because on the previous date of the proceedi ngs he had wongly noted
down the next date of hearing. Hence, the Arbitrators ought to have given
hi m an opportunity of presenting his evidence before making an award.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

The | earned Single Judge who heard the two applications together
accepted the case of the respondent herein and set aside the awards in
guestion and renitted the sane to the Arbitrators for fresh disposal after
gi ving an opportunity to the respondent to |ead his evidence. They al so
directed that one nmore arbitrati on proceedi ngs between one Jayesh Sanghan
and the respondent herein which was earlier renanded to the Arbitrators
shoul d be decided along with these arbitration proceedi ngs.

An appeal filed against the said common order of the |earned Single
Judge before an Appellate Bench of the Bombay Hi gh Court cane to be
di smissed and it is against this comon order of H gh Court of Bombay that
the appellant is before us.

Shri Jai deep Gupta, |earned Sr. counsel appearing for appellant herein
contended that the grounds on which the High Court has set aside the award
are not the grounds contenplated under Section 30 of the Act. He subnmitted
that arbitration proceedings having started in the year 1995 could not be
conpl eted even in the year 1999, therefore, the Hi gh Court ought not to have
interfered with the award. He pointed out that in Reference Case No. 316/95
pertaining to Deepa Jain the evidence had al ready concluded and the
expl anation given by the respondent for not |eading evidence on 10th of My,
1999 was frivolous and the Arbitrators rightly did not entertain a prayer for
granting a further opportunity for |eading evidence. Such a denial of a
further opportunity by the Arbitrators woul d not be a ground contenpl at ed
under Section 30 of the Act to set aside the award. Hence, the courts bel ow
have gone beyond the 'scope of Section 30 of the Act while allow ng
petitions to set aside the arbitration awards.

Shri U U Lalit, |learned Sr. Counsel appearing for the respondent
contended that three arbitration proceedi ngs agai nst the respondent herein
were being held sinultaneously by the same Arbitrators which invol ved
simlar issues. 1In the first arbitration case of Jayesh Sanghani court had
al ready set aside the awards and remtted the natter to the Arbitrators and
since the Arbitrators did not grant a reasonable opportunity to the
respondent to |ead his evidence in these cases, the High Court was justified
in giving a further opportunity to the respondent. Hence, this is not a fit case
for interference under Article 136 of the Constitution of India.

Fromt he above narrated facts the question that falls for our

consi deration is whether the |earned Single Judge or the Division Bench of
the High Court were justified in setting aside the award of the arbitrators
solely on the ground that the respondent herein who failed to appear before
the arbitrators on a day fixed for his evidence ought to have been granted
anot her opportunity to produce his evidence. The relevant part of the
proceedi ng note of the arbitrators dated 8.4.1999 reads thus :

"Meeting adjourned to 10th & 11th of My, 1999 at 4.00
p. m No notice to the parties.”

On 10th of May, 1999 when the arbitrators net, the respondent was
not present. So the follow ng order was nmade by the arbitrators :

"Nei ther the respondent nor his Advocate is present. Mtter was
kept at 4.00 p.m for hearing. W have waited for the
respondent to come up to 4.40 p.m Neither of themis present.
Matter was for Exam nation in Chief to be conducted by the
respondent’s Advocate. It seens that they do not wish to | ead
any evidence in the matter. The case is closed. W shall make
the award."

Fromthe above it is clear that though on 8.4.1999 the respondent and
his advocate were present and in their presence the natter was adjourned to
10.5.1999. They were not present on the said date consequent to which the
arbitrators decided to close the proceedi ng and adj ourned the natter for
pronouncenent of the award. This is an order made in Reference
No. 316/ 1995 in the case of Hari On Maheshwari, one of the appellants
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herei n obviously because in Arbitration Reference No.313/1995 in the case

of Deepa Jain the evidence of both the sides had al ready concl uded which

was well within the know edge of the respondent. Inspite of the same for
reasons of his own, the respondent sent a representation to the arbitrators in
Ref erence No. 313/1995 on 20.5.1999 seeki ng anot her opportunity to | ead

hi s evi dence which was not acceded to by the arbitrators who nmade the

award in Novenber, 1999

It is the above award that was chal |l enged under section 30 of the
Arbitration Act, 1940 before the |l earned Single Judge by respondent which
cane to be allowed by the | earned Single Judge. While doing so |earned

Si ngl e Judge observed

"the cross-exam nation of' Ms D. Jain and Co. was
over in 1997, the cross-exaninati on of w tness

exam ned in Shri Mheshwari’s reference was

conpl eted on 8th April 1999 and the Arbitrators
adjourned the matter to 10th and 11th May 1999 for
the petitioner to |l ead his evidence. However, it
appears that the petitioner noted a wong date and
therefore, he did not appear on 10th May 1999. It is
clear fromthe record that there is an application
submitted by the petitioner before the Arbitrators on
20th May 1999 regardi ng the m stake commtted by
himin recording the date of hearing and requested
the Arbitrators to give an opportunity to lead the
evi dence. One can understand if the Arbitrators have
after closing the matter for award have delivered the
award inmedi ately but since the Arbitrators had not
deliver their award by 20th May 1999, they also did
not deliver their award imediately thereafter, but

waited till Novenmber 1999 to nmake their award, the
Arbitrators could have easily pernmitted the petitioner
to |l ead evidence. | do not think that the Arbitrators

were justified in denying the petitioner an
opportunity to | ead evi dence\ 005\ 005."

This finding of the | earned Single Judge has been accepted by the
Di vi si on Bench wi thout any further discussion.

In the above circunstances, the question for our consideration is ; was
the Hi gh Court justified in interfering with the discretionary jurisdiction of
the arbitrators while entertaining a petition under section 30 to set aside an
award. Section 30 of the Arbitration Act 1940 reads thus :

"30. G ounds for setting aside award. \026 An award
shal | not be set aside except on one or nore of the
foll owi ng grounds, nanely :

(a) that an arbitrator or unpire has mi sconducted hinself
or the proceedi ngs’

(b) that an awar d has been mmde after the issue of an
order by the Court superseding the arbitration or after
arbitration proceedi ngs have becone invalid under

Sec. 35;

(c) that an award has been inproperly procured or is
ot herw se invalid."

A bare reading of the said section shows that the civil court has very

[imted jurisdiction to interfere with an award nade by the arbitrators and it
certainly does not permt the civil court including the High Court to interfere
with the discretionary order of granting or refusing an adjournnent. This




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Court in Arosan Enterprises Ltd. v. Union of India [(1999) 9 SCC 449]
consi dering section 30 of the Act held thus :

"Section 30 of the Arbitration Act, 1940 providing for
setting aside an award of an arbitrator is rather restrictive
inits operation and the statute is also categorical on that
score. The use of the expression "shall" in the nmain body
of the section nakes it mandatory to the effect that the
award of an arbitration shall not be set aside excepting
for the grounds as nentioned therein to wit: (i) arbitrator
or unpire has m sconducted hinself; (ii) award has been
made after the supersession of the arbitration or the
proceedi ngs becom ng invalid; and (iii) award has been

i mproperly procured or otherw se invalid. These three

speci fic provisions under Section 30 thus can only be
taken recourse to in the matter of setting aside of an
award. The | egislature obviously had in its nmnd that the
arbitrator being the Judge chosen by the parties, the

deci sion of the arbitrator as such ought to be fina

bet ween t'he parties. Reappraisal of evidence by the court
is not permissible and as a matter of fact exercise of
power by the court to reappraise the evidence is unknown
to proceedi ngs under Section 30 of the Arbitration Act.

In the event of there being no reasons in the award,
guestion of interference of the court would not arise at
all. In the event, however, there are reasons, the
interference would still be not available within the
jurisdiction of the court unless of course, there exist a
total perversity in the award or the judgment is based on
a wrong proposition of law. In'the event however two

vi ews are possible on a question of law as well, the court
woul d not be justified in interfering with the award. The
conmon phraseol ogy "error apparent on the face of the
record" does not itself, however, nean and inply closer
scrutiny of the merits of docunents and materials on
record. The court as a matter of fact, cannot substitute its
eval uation and conme to the conclusion that the arbitrator
had acted contrary to the bargain between the parties. |If
the view of the arbitrator is a possible viewthe award or
the reasoni ng contai ned therein cannot be exani ned."

A simlar view has also been taken in State of UP. vs. Alied
Constructions (2003) 7 SCC 396 and Continental Construction Ltd. VS.
State of U P. (2003) 8 SCC 4.

Fromthe above it is seen that the jurisdiction of court entertaining a
petition or application for setting aside an award under Section 30 of the Act
is extrenmely limted to the grounds nentioned therein and we do not think

that grant or refusal of an adjournment by an arbitrator cones within the
paraneters of section 30 of the Act. At any rate the arbitrator’s refusal of an
adj our nnent sought in 1999 in an arbitration proceeding pendi ng since 1995
cannot at all be said to be perverse keeping in mnd the object of the Act as
an alternate dispute resolution system ai ned at speedy resolution of disputes.

We think both the | earned Single Judge and Division Bench have
erred in setting aside the award only with a view to give an opportunity to
the defaulting respondent to | ead evidence which was rejected by the
arbitrators by their reasoned order of 10.5.1999.

For the reasons stated above we all ow these appeals, set aside the
orders of the learned Single Judge as confirmed by the Division Bench and
restore the award of the arbitrators. Appeals allowed.




